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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

E/2718/06-SM

[Arising out of Order-in-Appeal No.73/CE/2006 dt.29.6.06 passed
by the Commissioner(Appeals), Lucknow)

For approval and signature:

Hon'ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 1982?

2. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the

Department Authorities:
M/s. PNC Construction Co. Ltd. Appellant
Versus
CCE, Lucknow Respondent
Appearance

Shri Bipin Garg, Adv. For Appellant
Sh. R.K.Saini, Authorised Departmental Representative, DR for
Respondent

Coram: Hon'ble Mr, RAKESH KUMAR, MEMBER (TECHNICAL)

. Date of decision: 29.4.09
P\Y\ @)\ Order No. % ();'7,] 0% —<y (Bﬂ)




Per Rakesh Kumar:

The facts of the case leading to the present appeal are, in brief, as
under:

The Appellant was allotted a work contract for rehabilitation of
Bareilly to Badaun Road of 45 Km. long for State Highway No.33 of
U.P. The contract was awarded under the World Bank Loan Assistance
and approved by the Govt. of India for implementation by U.P. Public
Works Department. The goods supplied for this project were exempt
from duty under Notification No.108/95-CE dt.28.8.95 subject to certain
conditions specified in the exemption notification - One of such
conditions specified in the exemption notification was that Essentialli}a
Certificate regarding the requirement of a particular quantity of certain
goods required for the project, issued by the designated authority, is
produced by the manufacturer to the jurisdictional Central Excise
authority before clearance of the goods. In this case, the Appellant
purchased Bitumen from Indian Oil Corpn. during period from 10.5.03 to
20.10.03 and at that time, the required certificate was not there. The
goods were, therefore, cleared by IOC on payment of duty and incidence
of duty was passed on to the Appellant. The required certificate was
received only on 25.2.04 and on the basis of this certificate, the Appellant
as buyer of the duty paid goods filed refund claimof Rs.5,42,521/- under
Section 11B(1) of Central Excise Act on 29.3.05. The Asstt.

Commissioner of Central Excise vide order-in-original dt.13.1.06 rejected




the refund claim on the ground of time bar rejecting the Appellant’s plea
that the date of issue of exemption certificate should be treated at the
‘relevant date’ from counting the limitation period. Their appeal against
the Asstt. Commissioner’s order was dismissed by the
Commissioner(Appeals) vide impugned order-in-appeal 73-CE/2006
dt.29.6.06. It is against this order of the Commissioner(Appeals) that the
present appeal has been filed.

2. Heard both sides.

2.1  Shri Bipin Garg, Advocate, Ld. Counsel for the Appellant pleaded
that even though at the time of clearance of the goods, the required
certificate from the designated authority was not there, the same had been
produced subsequently and therefore, in view of the Tribunal’s judgments
in the cases of CCE, Chennai vs Dynaspede Integrated Systems Ltd.
reported in 2002(147)ELT.541; CC(Airport), Chennai vs Regional
Executive Dir. Airport Authority of India reported in 2007(217)ELT.298
and Commissioner of Customs, Bangalore vs Integra Micro Systems(P)
Ltd. reported in 2005(180)ELT.174, wherein in respect of the benefit of
exemption under notification No.108/95 and other similar notiﬁcation/g it
was held that the production of certificate issued by the designated
authority before clearance of the goods being procedural requirement, the
exemption is not deniable on account of production of certificate
subsequent to the clearance, the duty exemption under Notification

No.108/95-CE cannot be denied in respect of these goods and the same,




as such, is available in respect of the same, that since at the time of
clearance of the goods by IOC, the same had been cleared on payment of
duty and since the incidence of duty had been passed on to the Appellant
who have borne the same, the Appellants are fgst eligible for refund of
this duty, that since the eercﬁr;:o/f\action for refund claim arose only when
the exemption certificate was issued, it is the date of issue of exemption
certificate which should be treated as the relevant date; and that if for
calculating the limitation period for filing the refund application, the date
of issue of exemption certificate is treated as a relevant date, the refund
claim has been filed within time limit. In this regard, he cited the
judgment of the Tribunal in the Appellant’s own case order No.220/2009-
SM(BR) dt.6.2.09.

2.2 Shri R.K.Saini, Ld. DR defending the impugned order pleaded that
as per the provisions of explanation “B” to Section 11B, the ‘relevant
date’ in case a person other than the manufacturer is the date of purchase
of goods by such person; that in view of this, the date of issue of
exemption certificate by the designated authority cannot be taken as the
relevant date and that since the goods had been purchased by the
Appellant during the period from 10.5.03 to 20.10.03 while the refund
claim havg been filed on 29.3.05, the same is time barred. He also
pleaded that the judgment of the Tribunal’s final order No.220/09-SM

dt.6.2.09 cited by the Appellant is not relevant at all to the issue involved

in this case.
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3. I have carefully considered the submissions from both the sides and
perused the records. The only point of dispute in this case is as to
whether the refund claim filed by the Appellant is within time.
According to the Appellant, it is the date of issue of exemption certificate
on the basis of which the manufacturer of the goods became eligible for
the duty exemption under notification No.108/95-CE may be treated as
the relevant date from counting the limitation period. I find that this
contention is totally unacceptable as/ as per the definition of ‘relevant
date’ E’;’e Explanation B to Section 11B, in case of person other than the
maanacturer, the date of purchase of the goods by such person would be
the ‘relevant date’. Since in this case, the date of purchase is during the
period from 10.5.03 to 20.10.03 and the refund claim had been filed on
29.3.05, the refund claim is time barred. The issue involved in the
Tribunal’s judgment in the Appellant’s own case cited by the Appellant is
totally different. In view of this, I find no merit in this appeal and no

infirmity in the impugned order. The appeal is dismissed.

Operative part of the order pronounced in the open Court.

(Rakesh Kumar)
Member Technical




