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i Vs
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® IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Excise Appeal No.619 of 2007-SM (BR)

[Arising out of common Order-in-Appeal No.100-CE/APPL/DLH-IV/2006 dated
15.12.2006 passed by the Commissioner of Central Excise (Appeals), Faridabad]

Date of Hearing/ Decision:22.04.09
For approval and signature: o

Hon'ble Mr. P.K. Das, Member (Judicial)

3. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the ,
CESTAT (Procedure) Rules, 1982 for publication ‘\(”\A
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy
of the Order?

4. Whether Order is to be circulated to the Departmental o 7,\/)
authorities?

M/s.Toshi Auto India Ltd.
(now Lumax Automotive Systems Ltd.) ....Appellants
[Rep. by Shri Vivek Agarwal, Advocate]
Vs.
CCE, Delhi-1V ...Respondent

[Rep. by Shri S. Gautam, DR]

CORAM: Hon’ble Mr. P.K. Das, Member (Judicial)
6 m( PR
(:,‘hqj\ OrderNoz..q.é../....?.../Date(gi2.04. 09

Per P.K. Das: -

The relevant facts of the case, in brief, are that the appellants are
engaged in the manufacture of auto parts and accessories classifiable

under Chapter 87 of the Central Excise Tariff Act, 1985. They received

the capital goods viz. moulds on 27.09.1994 from M/s. Maruti Udyog
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Ltd. free of cost for using job work materials. Maruti Udyog Limited

received the goods under EPCG Scheme withoﬁt payment of duty.
Subsequently, it was found by the Maruti Udyog Limited that thé; failed
to fulfill the export obligation and, therefore, they paid the customs duty
and CVD on the moulds in the month of March, 2002. The Méru‘éiéUdyog
Limited issued supplementary invoice No.514855 dated 26.03.2002 under
Rule 7(1) (b) of Cenvat Credit Rules, 2002 to ‘;he appellant. The appellant
availed Cenvat Credit partly on the basis of the supplementary invoice on
26.03.2002. A show cause notice dated 13.10.2004 was issued proposing
to disallow the credit and to impose penalty..The Original A;thority
confirmed the demand of duty of Rs.2,93,414/- anc‘l. imposed penalty of
equal amount of duty under Section 11 AC of the? Centrél.‘Excise Act,
19444, The Commissioner (Appeals) upheld the Adjudication Order.
2. Ld. Advocate on behalf of the appellant contested the de;;land of
duty on merits as well as on limitation. He submits that tﬁe appellant
availed credit on the basis of the supplementary invoice issued by the
Maruti Udyog Limited, which can not be disputed; py the jurisd'i.ctional
officers, recipient of the capital goods. He further submits that the
Commissioner (Appeals) proceeded on the basis of Rule 57 R, which was
not in force at the time of issue of show cause notice. He also submits that
the Maruti Udyog Limited supplied the capital goods in 1994 01; free of
cost as no duty was payable under EPCG Scheme. Subsequently, the
Maruti Udyog Limited paid duty and issued the supplementary invoice,

N
which was not disputed by their jurisdictional Central Excise Officers. He
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also submits that in terms of Rule 4(b) of Cenvat Credit Rules, they

are eligible to avail credit on moulds sent by the manufacturer of final

products to job worker for production of the gbods on their behalf. On

&y

limitation, he submits that they have availed the credit on the basis of the
supplementary invoice, which was duly recorded m\ the statu:pr}f;‘records
and, therefore, there is no suppression of facts .‘.with intéif tc? evade
payment of duty.

3. Ld. DR on behalf of the Revenue reiterates the findings of the
Commissioner (Appeals). He submits that supplen%;entary invoice under
Rule 7(1)(b) would be issued where additional anioﬁnt of dut);!1became
recoverable from the suppliers of capital goods. Iq the present case, the
supplier of capital goods had not issued any invoicéi‘-:ur.lder Rule 7(1)(a) of
the Rules and the supplementary invoice issued By'the Maruti’Udyog
Limited cannot be accepted. He also submits that the appellant have mis-
declared the receipt of the goods in their Cenvat Acgzo;nts.

4.  After hearing both the sides and on perusal"of the records, I find
that Rule 7(1)(b) of the Cenvat Credit Rules provides L“that a
supplementary invoice, issued by a manufacture or importer."of thé inputs,
or capital goods in terms of the provisions of Central Excise Rules, 2002
from his factory or from his depot or from the p'remises‘ of the
consighment agent of the said manufacturer or | importer, in case,
additionn! amount of excise duties or additional duty of customs leviable

has been paid. Thus on perusal of the rules, it is clear that supplementary

invoicc would be issued in respect of the payment of additional amount of
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duty. In the present case, it is seen that the Maruti Udyog Limited had

not issucd any invoice at the time of delivery of moulds in 1994: Thus,
there is no question of payment of additional duty. Therefore, I find force
in the submission of the Id. DR that the appellant availed_credll,;.(";on the
supplementary invoice is not proper. In my view, su.pplementary invoice
may be issued in connection with the invoice iésued under Clause (a) of
Rule 7(1) of the Rules. In the present case, téere is.no invdice issued
under Rule 7(1)(a) of the Rules and, therefor.‘e., the éredit taken on the
basis of the supplementary invoice cannot be su.;,tain'able’.

S. I.d. Advocate contended that the deménd of duty is barred by
limitation. In this context, the Original Authority observed "‘that the
appellant mis-declared the supplementary invoice as.invoice and showed
the date of receipt of the goods as 26.03.2002 instead of thé, year 1994.
Hence. the appellant wilfully misdeclared with intent to evadégpéy‘ment of
duty. llence, extended period of limitation wo{xld l;e invoked. It is well
settled that if the demand of duty is recoverable fron'{': the manufacturer by
reason of suppression of facts with intent t'o. evade payment of duty,
penaltv under Section 11 AC of the Act is warranted. Hence,'1 do ’%rllot find
any rcason to interfere theregdmssaf the impugned order. Accordingly, the
appeal "led by the appellant is rejected.

rr

Order dictated & pronounced in open court on 22.04.2?0_9.

(PK.Das)
Member (Judicial)
Ckp. . '
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