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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

COURT - 111

SERVICE TAX APPEAL NO. 550 OF 2008-SM

[Arising out of Order-in-Appeal No. 11-ST/RPR-11/2008 dated
09.04.2008 passed by the Commissioner (Appeals), Customs & Central
Excise, Raipur]

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

order for publication as per Rule 27 of the CESTAT
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M/s. B.S.B.K. Pvt. Limited Respondent
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Shri Sanjay Grover, Advocate for the respondent
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Hon’ble Mr. P.K. Das, Member (Judicial),




Date of hearing/decision: 20" March, 2009

FINAL ORDER NO. H ,1*71 o {- (B gated Ses- 3 @7

Per P.K. Das:

Revenue filed this appeal against Order-in-Appeal No. 11-
ST/RPR-11/2008 dated 9.4.2008 passed by the Commissioner (Appeals),
Raipur.

2. The relevant facts of the case, in brief, are that the respondents are
engaged in providing taxable service of Industrial Construction. It has
been alleged that the respondents availed credit on mobile phone during
the period up to 31* March, 2006. Scrutiny of the bills of mobile phones
revealed that the mobile phone bills were not issued in the name of the
respondent company. It has further been alleged that the bills were
issued in the name of staff and employees of the respondent company
and, therefore, the respondenty is not eligible to take the credit. The
original authority disallowed the credit of Rs. 57,117/~ and imposed
penalty of Rs. 2,000/-. The Commissioner (Appeals) set aside the
impugned order. Hence, the Revenue filed this appeals.

3. Learned SDR, on behalf of the Revenue, submits that in terms of
Rule 2(1) of CENVAT Credit Rules, 2004 credit would be eligible for the
services used in relation to the business activities. He submits that in the

present case, the employees of the respondent company used the mobile

phone for individual purposes and, therefore, the respondent company is




not eligible for credit. He further submits that mere payment of bills by
the respondent company do not imply that the services have been utilized
by the respondent company. He also submits that the respondents failed
to establish that the services rendered by the employees were utilized in
relation to the business activities.

4. Learned Advocate on behalf of the respondents reiterates the
findings of the Commissioner (Appeals). He submits that the
respondents submitted the statement of payment of bills. He further
submits that there is a categorical averment on behalf of the respondents
that mobile phones were used in relation to the business activities which
was not refuted in the grounds of appeal filed by the Revenue. He relied
upon the decision of the Hon’ble Gujarat High Court in the case of CCE
vs. Excel Crop Care Ltd., reported in 2008 (12) STR 436 (Guj.). He also
relied upon the decision of the Tribunal in the case of Wiptech
Peripherals Pvt. Ltd. vs. CCE, Rajkot, reported in 2008 (12) STR 716
(Tri.-~Ahmd.). He also submits that the demand of tax is clearly barred by
limitation.

5.  After hearing both sides and on perusal of the records, it is seen
from the impugned order that mobile phones were used by the full time
directors of the respondent company. It is also seen that the respondents
produced the bank statement showing payment of the bills of the

respondent company. Hon’ble Gujarat High Court in the cage of Excel

Crop Care Ltd. (supra) has held that mobile phones were provided by the




employer.  There is nothing on record to indicate that the activities
carried out by such staff were not relatable to business activities by the
respondents. The Tribunal in the case of Wiptech Peripherals Pvt. Ltd.
(supra) remanded the matter to the original authority for verifying
whether cell-phones in name of individuals used for attending calls of
customers. In the present case the respondents made a categorical
statement that mobile phones were used by the whole time directors of
the respondent company in relation to the business activities which were
not refuted by the Revenue in the grounds of appeal by any evidence.
Therefore, the submission of the learned D.R. is not sustainable.

6. I agree with the submission of the learned D.R. that mere payment
of bills by the respondents does not imply that the services have been
utilized by the respondent company for business activities. But in the
present case, it is seen that the respondent took opposite stand that the
mobile phones were utilized by the full time directors of the respondent
company for business purposes which were not negated by the Revenue
by any material. In view of the above discussion, I find no reason to
interfere with the order of the Commissioner (Appeals). Accordingly,
appeal filed by the Revenue is rejected.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




