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"IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Excise Appeal No.1450 of 2007-SM (BR)

[Arising out of common Order-in-Appeal No.100-CE/APPL/KNP/2007 dated
22.03.2007 passed by the Commissioner of Central Excise (Appeals), Kanpur].

Date of Hearing/ Decision:30.04.09
For approval and signature:

Hon'ble Mr. P.K. Das, Member (Judicial)

3. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the X
CESTAT (Procedure) Rules, 1982 for publication N

in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy

of the Order?
4. Whether Order is to be circulated to the Departmental PN
authorities? 7 )
CCE, Kanpur ....Appellants
[Rep. by Shri R.K. Verma, DR]
Vs.
M/s. Sahaj Cerchem (P) Ltd. ...Respondent

[Rep. by Shri Bipin Garg, Advocate]

CORAM: Hon’ble Mr. P.K. Das, Member (Judicial)
_sm( BF
fned OrderNo.H..H.H.Z.'.’.7 ..... /DateCd:30. 4.2009

Per P.K. Das:

Revenue filed this appeal against the Order of the Commissioner

(Appeals), whereby penalty of equal amount of duty of Rs.97,969/- was

set aside.




2. After hearing both the sides and on perusal of the records, it is seen
that the respondent availed credit on M.S. Fabricated Structure and other
accessories under the head of capital goods. The Central Excise Officers
during the verification of the records, detected the availment of credit and
on being pointed out by the said officers, the respondent reversed the
credit of Rs.97,969/- on 18.04.2005. Thereafter, a show cause notice
dated 7.4.2006 was issued proposing to appropriate the amount deposited
by the respondent and to impose penalty. The Original Authority
confirmed the demand of duty and appropriated the amount as deposited
by the respondent. He also imposed penalty of equal amount under Rule
25 of the Central Excise Rules, 2002. The Commissioner of Central
Excise (Appeals) set aside the penalty. Hence, the Revenue filed this
appeal.

3 Ld. DR reiterated the grounds of appeal. He submits that the
respondent knowing fully well availed the irregular credit and, therefore,
the penalty is justified. He also submits that the respondent did not
reverse the credit voluntarily. In other words, it was detected by the
Central Excise Officers during the verification of the records.

4. Ld. Advocate reiterated the findings of the Commissioner
(Appeals). He submits that the Tribunal in the case of M/s. Divi’s
Laboratories Ltd. Vs. CCE, Vishakhapatnam — 2006 (196) ELT 285
(Tribunal-Bang.) held that the credit is available on structural items. He
fairly submits that they are not contesting the demand of duty, which they
have already deposited at the time of verification of the records by the
Central Excise Officers. He also submits that the show cause notice was
issued about after one year of the reversal of the credit. He also submits
that the respondent had not utilised the credit.

5. After hearing both the sides and on perusal of the records, I find
that the Commissioner (Appeals) set aside the penalty on the ground that

the respondent deposited the duty before issue of show cause notice. In




my view, penalty cannot be set aside only on the ground that the duty was
deposited before issue of show cause notice. It is settled law that the
penalty is imposable after considering the facts and circumstances of the
case. In the present case, it is seen that the respondent availed the credit
on structural items and they have not utilised the credit as recorded in the
order of the Commissioner (Appeals). It is seen that the Revenue has not
refuted this fact in the grounds of appeal. It is seen that during the
relevant period, there was a doubt regarding the availment of credit on the
structural items. I find that there was a dispute in interpretation of the
provisions of law, imposition of penalty is not warranted. Hence, I do not
find any reason to interfere the order of the Commissioner (Appeals).
Accordingly, the appeal filed by the Revenue is rejected.
Order dictated & pronounced in open court on 30.04.2009.

(P.K>Das )
Member (Judicial)
Ckp.




