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Date of hearing/decision: 19'" March, 2009

FINAL ORDER NO._ Ly Y4 ¢ / b9 5™ ited L3 89
Per P.K. Das:g Lccj o7 b Mo 0?36) B? \’CMQBRJ

As the issue involved in this case is in narrow compass appeal

itself is being taken up for hearing after granting waiver of pre-deposit of
duty and penalty.

2. After hearing both sides and on perusal of the records, I find that
the credit was denied on the ground that the appellants availed credit on
the basis of supplementary invoice No. 562 dated 14.10.2005 issued by
the supplier Electrolux Kelvinator Ltd. who paid the duty consequent
upon Final Order No. 44/CEX/2005 dated 13.10.2005 of the Settlement
Commission. Both the authorities below proceeded on the basis that the
show cause notice dated 16.11.2004 issued to Electrolux Kelvinator Ltd.
alleging that they had colluded with Xpro India Ltd. who did not utilize
100% raw material i.e. HIPS granules supplied to them and availed
excess credit to the extent of 3%. It has been alleged that the appellants
availed credit on the basis of supplementary invoice which is covered
under Exclusion Clause (b) of Sub-rule (1) of Rule S; of CENVAT Credit
Rules. Learned Advocate submits that the issue has already been decided

by the Larger Bench of the Tribunal in the case of Bosch Chassis

Systems India Ltd. vs. CCE, Delhi-III, Gurgaon, reported in 2008 (232)




ELT 622 (Tri.-LB). The relevant portion of the decision of the Larger
Bench of the Tribunal is reproduced below:-

«12. In the instant case, as seen above, the controversy has arisen
in context of admissibility of the supplementary invoice in respect of
additional duty in view of clause (b) of Rule 7(1) of Cenvat Credit Rules
in terms of which supplementary invoice cannot be taken as proof of
payment of duty where duty had become recoverable on account of non-
levy or short-levy by reason of fraud, collusion or willful misstatement or
suppression of facts or contravention of any provisions of the Central
Excise Act or Customs Act or Rules made thereunder with intent to
evade payment of duty. In a nutshell, the benefit of Cenvat credit can be
denied only in cases of fraud, collusion, etc., but the assessee can
establish that no case of fraud, collusion etc. was made out against him.
Thus, whether in the particular case, the benefit of Cenvat credit has
rightly been disallowed should be left to the appellate forum to consider.

13. In the above view of the matter, Issue Nos. 2 and 3 are
answered in the negative, that is, in favour of the assessee and against the
Revenue, and it is held that the mere filing of application before
Settlement Commission under Section 32E of the Act for waiver of
interest, penalty and immunity from prosecution and suo motu payment
of duty as per show cause notice may not necessarily per se construed as

admission of the allegations in the show cuase notice as regards the

fraud, collusion etc. Inference in this regard may be drawn from the




contents of the application, that is, pleadings of the applicant and finding
of the Settlement Commission, if any. Issue No. 2 pertains to the merits
of the case and parties generally agreed that the same may be decided by
the Division Bench at the stage of final disposal of the appeal.”

3. The Larger Bench of the Tribunal held that the credit cannot be
denied taken on the basis of supplementary invoice merely on the ground
that the supplier filed application before the Settlement Commission. It
has been further held that pleading of the appellants in the Settlement
application and finding of the Settlement Commission pertains to the
merits of the case are relevant. In the present case, I find that both the
lower authorities below had not considered the application and the
findings of the Settlement Commission. So, the matter is required to be
examined by the original authority in the light of the decision of the
Larger Bench of the Tribunal in the case of Bosch Chassis Systems India
Ltd. (supra).

4. In view of that impugned order is set aside. The matter is
remanded back to the original authority to decide afresh on the basis of
the above decision. Appeal is allowed by way of remand. Stay
application is also disposed of.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




