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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

COURT 111

CENTRAL EXCISE APPEAL NO. 2012-13 OF 2007-SM

[All arising out of common Order-in-Appeal No. 35 &
36/CE/APPL/NOIDA/07 dated 30.3.2007 passed by the Commissioner
(Appeals), Central Excise, Meerut-II, Noida]

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

1. | Whether Press Reporters may be allowed to see the ’
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827
2. | Whether it would be released under Rule 27 of the NL ~
CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?
3. | Whether their Lordships wish to see the fair copy of /
the order? ‘
4. | Whether order is to be circulated to the Departmental 7@/),
authorities? »
M/s. Minda Sai Limited,
Shri Sandeep Goswami, Former Head (CFA) Appellants
Vs.
CCE, Noida Respondent
Appearance:

Shri Praveen Sharma, Advocate for the appellants;
Shri S. Gautam, D.R. for the Revenue
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Coram:
Hon’ble Mr. P.K. Das, Member (Judicial),

Date of hearing/decision: 21* April, 2009

FINALORDERNO.\'(QJ"482/67%%5) o ulu/f

Per P.K. Das:

Since both the appeals are arising out of common order, they are
being taken up together for disposal.
2. The relevant facts of the case, in brief, are that the appellants are
engaged in the manufacture of Wing Harness & Components for motor
vehicles. On 17.2.2006 the Central Excise Officers visited the factory
and conducted stock verification. The said officers found shortage of
finished goods of 82144 nos. of different specification of ‘wiring
harness’ involving central excise duty of Rs. 2,14,176/- and Cess of Rs.
4284/-. They also detected excess quantity of 73590 nos. of different
specification of ‘wiring harness’ involving central excise duty of Rs.
1,57,954/- and Cess of Rs. 3159/-. The appellants debited the duty on the
shortage of finished goods on the same date. The excess quantity was
seized and released provisionally. The original authority confiscated the
said goods and imposed redemption fine of Rs. 2,50,000/-. He also
confirmed the demand of duty of Rs. 2,14,176/- on the shortage and

appropriated the amount as already deposited by the appellants. He also

imposed penalty of Rs. 1 lakh on the appellant company and penalty of




Rs. 15,000/~ on Shri Sandeep Goswami, Head (CFA), appellant No. 2
under Rule 26 of Central Excise Rules, 2002. Hence, both the appellants
filed these appeals.

3. Learned Advocate on behalf of the appellants submits that Shri
Sandeep Goswami, Head (CFA) of the appellant company on the spot
explained the reason for such discrepancy as clerical error. He also
submits that in reply to show cause notice dated 3.7.2006 the appellants
contended that there were 71 different varieties of their product which
were being manufactured. He also contended that so many number of
varieties of goods is enough for any clerical mistake while making entries
in stock. He further submits that there is no intention of clandestine
removal of goods and, therefore, confiscation of the goéds and
imposition of penalty are not warranted. It is his contention that there is
no contravention of rule and, even if there is any contravention, it is non-
maintenance of proper accounts under Rule 10 of Central Excise Rules,
2002. He also submits that in order to avoid legal implications the
appellants deposited the duty on the shortage which is not disputed in the
present appeal. Learned Advocate relied upon the decision of the
Tribunal in the case of Salon Ceramics Ltd. vs. CCE, Rajkot, reported in
2008 (232) ELT 525 (Tri.-Ahmd.).

4, Learned D.R. on behalf of the Revenue reiterates the finding of the

Commissioner (Appeals). He submits that it is admitted position that the

goods were found in excess thgn the RG-1 stock. He also submits that




confiscation of the goods of excess quantity, no mens rea is essential. He
further submits that imposition of penalty and fine are appropriate.

5. After hearing both sides and on perusal of the records, I find that
the representative of the appellants in his statement on the spot clarified
that the discrepancy was occurred due to clerical error. It is seen that the
appellants are engaged in manufacture of 75 different varieties of final
products. There was shortage of 82144 nos. and excess of 73590 nos. of
different varieties of wiring harness. Learned Advocate have not
disputed the payment of duty on the shortage in order to avoid litigation.
Both the authorities below observed that the goods were found
unaccounted and, therefore, confiscation of goods and imposition of
penalty are justified. Hence, I agree with the submission of the learned
Advocate that it is a case of non-maintenance of proper account and
contravention of Rule 10 of the Central Excise Rules. So, confiscation of
the goods and imposition of penalty for contravention of Rule 10 is
justified. However, in my view the amount of fine and penalty is highly
excessive. Considering the facts and circumstances of the case I uphold
the confiscation of goods and imposition of penalty but, redemption fine
and penalty are reciuced to Rs. 25,000/- and Rs. 5,000/- respectively.

6. Regarding imposition of penalty of Rs. 15,000/ on the appellant
No. 2, I find that he is commercial head of the factory. There is no
material available on records regarding his knowledge in respect of

shortage of goods. Hence, imposition of penalty on the appellant No. 2 is




not justified. Accordingly, penalty on appellant No. 2 is set aside.
Appeal filed by appellant No. 2 is allowed with consequential relief.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




