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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, RK. PURAM,
NEW DELHI

COURT - 11I
CENTRAL EXCISE APPEAL NO. 89 OF 2009-SM

[Arising out of Order-in-Original No. 340/CE/Ludh./2008 dated
16.10.2008 passed by the Commissioner (Appeals), Central Excise,
Chandigarh]

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

1. | Whether Press Reporters may be allowed to sée the
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827
2. | Whether it would be released under Rule 27 of the \(\
CESTAT (Procedure) Rules, 1982 for publication in [
any authoritative report or not?
3. | Whether their Lordships wish to see the fair copy of /
the order? :
4. | Whether order is to be circulated to the Departmental |
authorities? \/ -
li
CCE, Ludhiana Appellant
Vs.
M/s. Safal Construction Respondents
Appearance:

Shri Sansar Chand, D.R. for the Revenue;
Shri Rupender Singh, Advocate for the respondents

Coram:

Hon’ble Mr. P.K. Das, Member (Judicial),




Date of hearing/decision: 26" May, 2009

_sm (B6F)
FINAL ORDER NO. S 529;) °9 dated LGS @7

Per P.K. Das:

Revenue filed this appeal against Order-in-Appeal passed by the
Commissioner (Appeals) whereby penalty under Section 78 of the
Finance Act, 1994 was set aside.

5 After hearing both sides and on perusal of the records, it 1s seen
that the respondents had provided service of Commercial or Industrial
Construction. Tax was demanded for the period from 2005 to 2007 vide
Show Cause Notice dated 6.9.2007. Original authority confirmed the
demand of tax and imposed penalty under Section 76, 77 & 78 of the Act.
Commissioner (Appeals) dropped the demand under Section 78.

3. On perusal of the impugned order, 1 find that the demand of tax is
for the extended period of limitation. Commissioner (Appeals) observed
that penalties under Section 76 & 77 are attracted and, therefore, penalty
under Section 78 was set aside. Learned Advocate submits that
Commissioner (Appeals) observed that there is no suppression of facts
with intent to evade payment of duty and, therefore, Commissioner
(Appeals) rightly dropped the demand under Section 78. In my view,
demand of tax for the extended period was confirmed as there is a

suppression of fact with intent to evade payment of duty and,




acc?rdingly, penalty under Section 78 of the Act is imposable.
Therefore, Commissioner (Appeals) upheld the demand of duty for the
extended period and dropped the penalty under Section 78 y ;s
contradictory. So, the matter is required to be examined on the facts. It
appears from the impugned order that the respondents have neither
replied to the Show Cause Notice, nor attended personal hearing before
the original authority. Therefore, impugned order is set aside and the
matter is remanded back to the original authority to decide afresh after
considering the submissions of the respondents. Needless to say that the
original authority shall give proper opportunity of hearing to the
appellants before passing order. Appeal is allowed by way of remand.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




