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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Excise Appeal No.1807 of 2007-SM (BR)

[Arising out of Order-in-Appeal No.76/CE/Alld/2007 dated 12.04.2007 passed by the
Commissioner of Central Excise (Appeals), Allahabad]

Date of Hearing/ Decision:14.05.2009

For approval and signature:

Hon'ble Mr. P.K. Das, Member (Judicial)

|

1. Whether Press Reporters may be allowed to see ’
CESTAT (Procedure) Rules, 1982. \
2 Whether it should be released under Rule 27 of the ~
CESTAT (Procedure) Rules, 1982 for publication N~
in any authoritative report or not?
3. Whether Their Lordships wish to see the fair copy
of the Order?
4. Whether Order is to be circulated to the Departmental : ,V}
authorities? >/
M/s. Dey’s Medical (P) Ltd. . ...Appellants
[Rep. by Shri S.P. Ojha, Consultant]
Vs.
CCE, Allahabad ...Respondent

[Rep. by Shri R.K. Verma, DR]
CORAM: Hon’ble Mr. P.K. Das, Member (Judicial)
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(£ e\ Order No. 5. Mo 0] ..../Dated:14.0;bl.02009

Per P.K. Das:

Ld. Advocate submits that they have filed this appeal against
payment of interest and imposition of penalty of Rs.10,000/-. He submits
that they have taken credit of Rs.14,030/- on the basis of photocopy of the
invoices by mistake. Subsequently, they have reversed the credit. Show

cause notice was issued proposing to appropriate the amount as deposited




by them and to impose penalty and interest. The Original Authority
appropriated the amount reversed by them and imposed penalty of equal
amount of duty of Rs.14,030/- along with interest. The Commissioner
(Appeals) reduced the penalty to Rs.10,000/-.

2. After hearing both the sides and on perusal of the records, I find
that the main contention of the 1d. Counsel is that the appellants have not
utilised the credit as evident from the reply to the show cause notice as
well as they have submitted the Chartered Accountant’s certificate.
Further, the Commissioner (Appeals) observed that there is no
suppression or malafide intention to evade payment of duty. Hence,
imposition of penalty under Rule 13(2) of the Cenvat Credit Rules, 2002
read with Section 11 AC of the Central Excise Act, 1944 is not
sustainable. It is well settled that the credit taken, but not utilised, is not
liable to pay the interest.

3. In the present case, I find that the appellants categorically stated
before the Original Authority that they have not utilised the credit, which
was not refuted in the impugned order. It is noted that they have taken
credit wrongly and debited voluntarily and, therefore, imposition of
penalty is justified. In view of that, interest and penalty are not
sustainable. Accordingly, the payment of interest and penalty are set
aside. The appeal is allowed.

Order dictated & pronounced in open court on 14.05.2009.

(P.K.Dss )
Member (Judicial)
Ckp.




