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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

COURT - 11I

EXCISE APPEAL NO. 2088-90 OF 2007-SM

[Arising out of Order-in-Appeal No. 35(ST)YRPR-1/2007 dated
20.4.2007, 33(ST)/RPR-1/2007 dated 16.4.2007 & 26(ST)/RPR-1/2007
dated 20.4.2007 all passed by the Commissioner (Appeals-I), Customs &
Central Excise, Raipur]

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

order for publication as per Rule 27 of the CESTAT

1. | Whether Press Reporters may be allowed to see the
(Procedure) Rules, 19822 \\

CESTAT (Procedure) Rules, 1982 for publication in

2. | Whether it would be released under Rule 27 of the \ G\A‘
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of )
the order?

4. | Whether order is to be circulated to the Departmental | 7 5y
.. B
authorities?

M/s. Mohini Industries,
M/s. Ambattur Petrochem Ltd.,

M/s. Prakriti Industries Appellants
Vs.

CCE, Raipur Respondent

Appearance: |

Shri T.P.S. Kang, Advocate for the appellants;
Shri M.M. Singh, D.R. for the Revenue
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Coram:
Hon’ble Mr. P.K. Das, Member (Judicial),
Date of hearing/decision: 22™ May, 2009

0G_cm CBR)

dated 22-¢v-09
/

FINAL ORDER NO. S §5~ S& ]

Per P.K. Das:

Since common issue is involved in these appeals, therefore, all are

being taken up together for disposal.
2. After hearing both sides and on perusal of the records, I find that
the appellants utilized Cenvat Credit for payment of service tax on GTA
service. Commissioner (Appeals) observed that utilization of Cenvat
credit towards payment of service tax to GTA service is clearly in
contravention of provisions of Rule 3(4) of Cenvat Credit Rules, 2004.
Learned Advocate placed reliance on the decision of the Tribunal in the
case of Ambattur Petrochem Ltd. vs. CCE, Raipru vide Final Order No.
1042-1044/2007-SM(BR) dated 22.6.2007. Relevant portion of the said
order is reproduced below:-

“Sub-Rule 4 of Rule 3 of Cenvat Credit Rules 2004 relate to
utilization of Cenvat credit. That sub-Rule makes it clear that credit can
be utilized for payment of excise duty as well as service tax on any
output service. Thus, payment of service tax is a specifically authorized
item in regard to service tax credit. In the present case, the appellant is
treated as a service provider when he it service tax on transport service.

Corollary of it is that the transport involved is an output service.




Therefore, the finding of the Commissioner that since the appellants are
manufacturers of excisable goods they cannot be treated as provider of
output service is not sustainable. This Tribunal’s decision in the case of
Nahar Industrial Enterprises Ltd. also supports the appellant’s case.”

In the case of Nahar Industrial Enterprises Ltd., reported in 2007 (80)
RLT 482 (CESTAT-Mum.) it has been held that in view of Rule 3(4) of
Cenvat Credit Rules of Cenvat Credit can be utilized by the manufacturer
for payment of service tax on GTA service.

4. In view of the above decision, I find that impugned orders are not
sustainable.  Accordingly, impugned orders are set aside. All the
appeals are allowed with consequential relief.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




