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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

o9
Service Tax Appeals Nos.ST/803/and 56 of 2009-SM (BR)
Arising out of common Orders-in-Appeal No0.262/CE/Ldh/2008 dated

08.09.2008 passed by the Commissioner of Central Excise (Appeals),
Chandigarh]

Date of Hearing/ Decision:21.05.2009
For approval and signature:

Hon’ble Mr. P.K. Das, Member (J udicial)

1. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the \
CESTAT (Procedure) Rules, 1982 for publication '\(—Cx
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy

of the Order?
4. Wheth_ef Order is to be circulated to the Departmental : 1\7 J\/)
authorities? ‘
Service Tax Appeal No.803 of 2008-SM (BR)
CCE, Ludhiana .....Appellants
Vs.
M/s. Asian Cranes & Engg. Services ...Respondent
Service Tax Appeal No.56 of 2009-SM (BR)
M/s. Asian Cranes & Engg. Services ....Appellants
Vs.
CCE, Ludhiana ...Respondent

Shri S.K. Bhaskar, 1d. Departmental Representative represents the Department
Shri Alok Arora, 1d. Advocate represents the party.

CORAM: Hon’ble Mr. P.K. Das, Member (Judicial)
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‘ € o- SO —sm (BR)
(': Y Order NO..Tooviieennnnee ated:21.05.2009

Per P.K. Das:

Both the appeals are arising out of common order and both the
appeals are being taken up together for disposal.
2. The relevant facts of the case, in brief, are that the assessee are
providing services to MJs. Nestle India Ltd. in their premises in relation
to RMG/EOT crane operations for handling/staking of containers
alongwith the requisite manpower to MUs. Nestle India Ltd. Show cause
notice dated 21.02.2007 was issued proposing to demand of tax under the
" category of storage and warehousing services, Manpower Recruitment or
*Supply Agency Services and Management or Maintenance or Repair
Services for the period 1.1.2006 to September, 2006, which is pending
before the Adjudicating Authority. Subsequently, another show cause
notice dated 5.2.2008 was issued on the same services demanding tax of
Rs.6,04,025/- for the earlier period 1.4.2003 to 31.12.2005, which is the
subject matter in the present case. The Original Authority confirmed the
demand of tax and imposed penalty of equal amount under Section 78 of
the Finance Act, 1994 and also imposed penalty under Section 77 and 76
of the Act. By the impugned order, Commissioner (Appeals) held that
demand of tax on Manpower Recruitment or Supply Agency Services and
Storage & Warehousing Services are not sustainable. He upheld the

demand of tax on Management, Maintenance or Repair Services during




the period 2003-2004 and 2004-2005 and also extended the exemption
benefit for the year 2005-2006. He also imposed penalty under Section 78
and set aside the penalty under Section 76 and 77 of the Act. Hence, the
assessee filed the appeal against the demand of tax on Maintenance Or
Repair Services and penalties. Revenue filed appeal for imposition of
penalty under Section 76 and 77 of the Act.

3. Ld. Advocate on behalf of the assessec contested the demand of tax
mainly on limitation. He fairly submits that he is not contesting the
demand of tax on merits. He submits that there is no suppression of facts
with intent to evade payment of tax. He also submits that on the similar
issue, earlier show cause notice dated 21.02.2007 was issued for normal
period of limitation and there is no allegation of suppression of facts with
intent to evade payment of tax. He further submits that in the subsequent
show cause notice dated 5.2.2008, which was the subject matter in the
present appeal, there was proposal of demand of tax in three categories
and the Commissioner (Appeals) dropped the demand of tax on two
categories after examining the agreement between the parties. He also
submits that the Commissioner (Appeals) extended exemption benefit for
the period 2005-2006. He further submits that the demand of tax for the
extended periods would approximately Rs.19,000/-. However, it was not
quantified by the lower authority till date.

4. Ld. DR on behalf of the Revenue reiterates the findings of the

Commissioner (Appeals). He submits that the assessee admitted the




acceptance of the amount from M/s. Nestle India Ltd. in respect of
Repair/Maintenance Services, which was not disclosed to the
Department.  He also submits that such evidences establish the
suppression of facts with intent to evade payment of tax. He also submits
that the assessee had not filed Return in respect of Repair or Maintenance
etc.

5. After hearing both the sides and on perusal of the records, I find
force in the submission of 1d. Advocate. It is seen that the assessee
rendered the services in the premises of M/s. Nestle India Ltd. on the
basis of the agreement. It is also noticed that the Central Excise Officers
-examined the records of M/s. Nestle India Ltd. and thereafter, demand of
.tax on three categories was proposed. The Original Authority confirmed
the demand of tax on the above three categories. However, the
Commissioner (Appeals), after examining the agreement, dropped the
demand of tax in respect of two categories. It is also noticed that the
Commissioner (Appeals) extended the benefit of exemption notification
for the period 2005-2006. It has observed that the demand only in respect
of Repair and Maintenance Services provided by the appellant is
sustainable and the allegation of suppression of facts also stands proved
on this account. In my view, it appears that the assessees were under the
bona fide belief regarding the levy of tax on such activities. The
Department also, after examining the facts, dropped the demand in two

categories. He has also extended exemption benefit partlv for the
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extended period of limitation. Therefore, the demand of tax for the
extended period of limitation is not sustainable. Accordingly, the demand
of tax is set aside on limitation.

6. In view of the above discussions, the impugned order in so far as
the demand of tax on Repair or Maintenance Services and penalties are
set aside. The appeal filed by the assessee is allowed and the appeal filed
by the Revenue is rejected.

Order dictated & pronounced in open court on 21.05.2009.
(PXK.Das)

Member (Judicial)
Ckp.




