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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, RK. PURAM,
NEW DELHI

COURT - 111

EXCISE APPEAL NO. 1398-99 OF 2006-SM

[Arising out of Order-in-Appeal No. 9-10/CE/Appl/Chd/06 dated
18.1.2006 passed by the Commissioner (Appeals), Central Excise,
Ludhiana]

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

1. | Whether Press Reporters may be allowed to see the \
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

CESTAT (Procedure) Rules, 1982 for publication in

7. | Whether it would be released under Rule 27 of the X \(&
any authoritative report of not? &

3 | Whether their Lordships wish to see the fair copy of
the order?

4. | Whether order is to be circulated to the Departmental ~ o)
authorities? Z ]

CCE, Ludhiana Appellant
Vs.

M/s. Thapar Ispat Ltd.,
M/s. Amrit Industries Respondents

Appearance:

Shri R.K. Verma, D.R. for the Revenue;
Shri R. Santhanam, Advocate for the respondents

Coram:

Hon’ble Mr. P.K. Das, Member (Judicial),




Date of hearing/decision: 8™ June, 2009

— - sm(B
FINAL ORDER NO. S @<~ g%z”lfjatedm w%. g¢>7

Per P.K. Das:

Since these appeals are arising out of the common order, therefore,
ad both are being taken up together for disposal.
2. After hearing both sides and on perusal of the records, it 1S seen
that the original authority denied credit to the respondents on the ground
that they have availed credit on the strength of invoices indicating vehicle
nos. which are in the nature of two wheelers, Moped, Scooter etc. The
Commissioner (Appeals) set aside the adjudication order. Hence, the
Revenue filed these appeals.
3. I find that on identical issue the Division Bench of the Tribunal in
the case of Aarti Steels Ltd. vs. CCE, Ludhiana, vide Final Order No.
772-818/2008-EX(DB) dated 7292008 remanded the matter to the
adjudicating authority to verify the documents. Relevant portion of the
said decision is reproduced below:-
«4.  The Revenue relied upon the decision of the Tribunal
‘0 the case of M/s. Rajeev Alloys Ltd. Vs. CCE vide Final Order
dated 3.9.2008 in Appeal No. 2434/2006. The contention of the
Revenue is that once it has been established that the vehicle
numbers mentioned in the invoices are not of trucks or the

transporter has denied the transportation of goods or the dealer




has no godown than the burden is on the assessee who availed the
credit to show by producing evidence that the duty paid inputs
were actually received in the factory of production and used in
the manufacture of dutiable goods. In these cases, as the
Revenue by producing evidence of transporter and enquiries from
transport office established that the vehicle numbers mentioned
in the invoices are not of trucks or the transportation of goods is
denied, therefore, the credit was rightly denied. In other cases
revenue during investigation found that the dealers who issued
the invoices had not received the inputs.

4. We find that the Tribunal in the case of M/s. Rajeev
Alloys (supra) held that onus initially lies on the department to
show that inputs are not received in the factory of production and
credit has been wrongly taken but having established that the
vehicle, in question, were incapable of transporting large quantity
mentioned in the invoices, the onus shifts to the assessee to prove
that goods were duly received by them and used in the
manufacture of excisable goods. In view of the above decision,
we find that as the initial burden that goods had not been received
by the appellant has been discharged by the Revenue, therefore,
the onus is on the appellant to prove that the duty paid goods
were actually received in the factory and used in the excisable

goods. In these circumstances, the impugned orders are set aside




and the matter is remanded to the adjudicating authority to decide
afresh in view of the decision of the Tribunal in the case of Ms.
Rajeev Alloys (supra). The appeals are disposed of by way of
remand.”
4. In view of the above decision, impugned order is set aside and the
matter is remanded to the adjudicating authority to decide afresh in the
light of the above decision. Both the appeals filed by the Revenue are
allowed by way of remand.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




