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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

COURT - 111

EXCISE APPEAL NO. 1421 OF 2007-SM

- [Arising out of Order-in-Appeal No. 122/HKS/CE/JPR-1I/07 dated
21.02.2007 passed by the Commissioner (Appeals-II), Customs &
Central Excise, Jaipur]
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Hon’ble Mr. P.K. Das, Member (Judicial)
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Date of hearing/decision: 8" June, 2009

—_ o §-dM CBRO
FINAL ORDER NO. S 4 1‘, 1 dated v e 7

Per P.K. Das:

The appellants filed this appeal against rejection of refund claim of
Rs. 42,864/-. The relevant facts of the case, in brief, are that the
appellants are engaged in the manufacture of machines & metal spray
powder. They obtained purchase order No. 5H1-1596-70 dated
4.10.2005 from Hindustan Aeronautics Ltd. for supply of 250 kgs. of
Metal Spray Powder @ Rs. 15,600/- per kg. The appellants were
availing SSI Exemption benefit. On 12.12.2005 they crossed the
exemption limit and started paying full duty. Therefore, they cleared the
goods to Hindustan Aeronautics Ltd. on assessable value of Rs. 15,600/-
and paid duty @ 16% advalorem. The appellants filed refund claim on
the ground that they paid excess amount of duty beyond contract rate.
The original authority rejected the refund claim which was upheld by the
Commissioner (Appeals).
2.  Learned Counsel on behalf of the appellants submits that the
appellants supplied the goods on the basis of purchase order at contract
price which is inclusive of excise duty and, therefore, the amount paid by
them beyond the contracted price is refundable. He submits that it is
revealed from the payment advice, purchase order & credit notes that the

buyer had given contract price @ Rs. 15,600/- and they have not paid the

excess amount of duty. He also submits that the Commissioner




_ (Appeals) passed the order beyond the show cause notice. He relied

upon the following decisions of the Tribunal:-
(1) CCE, Calcutta vs. Panihati Rubber Ltd.
—2006 (202) ELT 41 (SC);,
(2) Industrial Cables (India) Ltd. vs. CCE, Chandigarh
- 2005 (185) ELT 70 (Tri.-Del.)

Regarding order of the Commissioner (Appeals) is beyond the show
cause notice, he relied upon the decision of the Tribunal in the case of
CCE, Bombay vs. Gupta Soaps, reported in 1999 (111) ELT 720
(Tribunal).
3. Learned D.R. reiterates the findings of the Commissioner
(Appeals). He submits that the appellants produced letter dated
12.1.2006 in respect of purchase order dated 24.12.2005 wherein the
buyers stated that they are not ready to amend the purchase order. He
submits that the appellants failed to produce any evidence in respect of
purchase order dated 4.10.2005, which is the subject matter of the
present appeal. He also submits that the appellants paid the duty on the
basic price of Rs. 15,600/~ as is evident from central excise invoice and
the contention of the appellants that the buyers are not paying the excess
duty, cannot be accepted. It is his contention that the assessment of duty
is not linked with the collection of duty from the buyer. He also submits

that the case laws relied upon by the Counsel are in respect of unjust

enrichment whereas in the present case the refund was rejected on merit.




4. After hearing both sides and on perusal of the records, I find force
in the submissions of the learned D.R. Refund was rejected on merit.
The appellants cleared the goods on the basis of purchase order. It is
stated that after crossing the exemption limit the appellants paid at full
rate of duty in their invoice. This is not clear, as to why the appellants
paid excess duty in respect of contract price. They have produced
evidence by letter dated 12.1.2006 from buyer that they will not amend
the purchase order dated 24.12.2005. The appellants failed to produce
any such evidence showing that buyer refused to amend the purchase
order dated 4.10.2005 which is applicable in the present case. Therefore,
the Commissioner (Appeals) rightly rejected the refund claim.

5. Regarding the submission of the learned Counsel that the
Commissioner (Appeals) passed the order beyond show cause notice, I
find that the appellants produce letter dated 12.1.2006 in support of their
purchase order dated 24.12.2005 and in this context the Commissioner
(Appeéls) had given the findings which cannot be beyond show cause
notice. The case law of Gupta Soaps (supra) relied upon by the learned
Counsel is in respect of Revenue’s appeal filed before the Tribunal
wherein it has been held that grounds not taken in the show cause notice
cannot be taken by the Revenue in appeal.  But in this case, the
Commissioner (Appeals) had given this finding on the basis of evidence

disclosed by the appellants. Therefore, the submission of the learned

Counsel is not justified. Regarding the case law cited by the learned




Counsel, I find that all the case laws are in respect of unjust enrichment
which is not the issue in this case and, therefore, the said case laws are
not applicable.

6. In view of the above discussion, I do not find any reason to
interfere with the order of the Commissioner (Appeals). Accordingly,
appeal filed by the appellants is rejected.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




