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FINAL ORDER NobYE T’ 649 /> CJ

Per P.K. Das:

These appeals are arising out of a common order and, therefore, all
are being taken up together for disposal.
2.  Appeal filed against M/s. Rajinder Pal Vinod Kumar, M/s.
Chandigarh Steel Corporation and M/s. Rachna Steel Corporation are
registered dealers. Appeal filed against MUs. Triveni Castings Pvt. Ltd.
and Jyoti Concast Steel Ltd. are manufacturers of final product who had
availed Cenvat Credit on the basis of documents issued by the registered
dealers.
3. Shri Vikram Kakaria, learned Advocate appeared on behalf of
Chandigarh Steel Corporation and M/s. Rachna Steel Corporation. Shri
Gagan Kohli, learned Advocate appeared on behalf of M/s. Jyoti Concast
Steel Ltd. None appeared on behalf of other respondents.
4. The relevant facts of the case, in brief, are that M/s. Eastern Steel
& Agro Industries, Mandi Gobindgarh are registered with Central Excise
authorities as manufacturer of Washer and Tikki, etc. They cleared scrap
of iron & steel on payment of duty under Central Excise invoices to

various dealers and manufacturers. Registered dealers issued invoices to




the manufacturer of final product on the basis of invoices issued by M/s.
Eastern Steel & Agro Industries. The Central Excise officers during
investigation found that during the period October, 2000 to December,
2000, M/s. Eastern Steel & Agro Industries had no machinery to
manufacture the goods, therefore, the invoice issues\by them to the
registered dealer and the credit availed by the manufacturer of final
product are ineligible. Show cause notice dated 27.4.2005 was issued to
MUs. Eastern Steel & Agro Industries and the above respondents. The
original authority disallowed the Cenvat credit of Rs. 4,83,850/- and
confirmed demand the same from M/s. Eastern Steel & Agro Industries
and imposed penalty on the manufacturer and their partner. He also
disallowed the credit of Rs. 23,313/ and confirmed the demand from
Mys. Jyoti Concast Steel Ltd., manufacturer of final product. He also
imposed penalty on all the registered dealers, the respondents herein. All
the respondents herein filed appeals before the Commissioner (Appeals).
By the impugned Order-in-Appeal dated 24.10.2006 Commissioner
(Appeals) set aside the penalty imposed on the respondents. Hence, the
Revenue filed these appeals against the order of the Commissioner
(Appeals).

5. Learned D.R. on behalf of the Revenue reiterates the grounds of
appeals. He submits that the respondents issued invoices and no scrap
was supplied with the central excise invoice. He also submits that the

original authority disallowed the credit availed by the manufacturer of




input i.e. M/s. Eastern Steel & Agro Industries as well as imposed
penalty for wrong availment of credit by the dealers and manufacturers of
final product. He further submits that the registered dealers only issued
the invoice without any material and, therefore, penalties imposed upon
them are justiﬁéd. He also submits that the manufacturer of final product
availed credit without receiving the goods on the basis of bogus invoices.
6. Learned Advocate on behalf of the respondents, submit that on the
same set of facts another manufacturer of final product i.e. M/s. DCM
Engg. Products availed credit on the basis of invoices issued by the same
registered dealer who issued invoice on the strength of the
manufacturer’s invoice i.e. M/s. Eastern Steel & Agro Industries, who is
also the co-noticee herein. They submit that two show cause notices
were issued to M/s. DCM Engg. Products proposing to disallow the
credit on the similar allegation. They further submit that in both the
cases penalties were set aside by the Commissioner (Appeals) vide
Order-in-Appeal No.  93/CE/CHD/2003 dated 30.1.2004 and
240/CE/CHD/2005 dated 30™ June, 2005. They further submit that the
Revenue filed the appeal against the said order. They submit that this
Tribunal vide Final Order No. 43/05-B dated 30.11.2004 and 1226/07
dated 6.8.2007 rejected the appeals filed by the Revenue. They submit
that after passing of the Order-in-Appeal dated 30.1.2004 the present
show cause notice dated 27.4.2005 was issued. It is his contention that

the Tribunal on the same set of facts already held that credit availed by




the manufacturer of final product is valid. So, in the present case, the
Commissioner (Appeals) rightly set aside the penalties.
7. After hearing both sides and on perusal of the records, I find that
the manufacturers of final product availed credit on the basis of invoices
issued by the registered dealers who in turn issued the invoice on the
basis of invoices issued by the manufacturer of input. In the present
adjudication order, the original authority disallowed the credit utilized by
the manufacturer of inputs. No material is available to show that
invoices issued by the manufacturer of inputs are invalid. The original
authority observed that the manufacturer of input might have received the
scrap along with invoices but not the scrap which was generated in their
factory premises. Thus, the allegation against the respondents that scrap
along with invoices was not received by the manufacturer of the final
product is not sustainable. The main contention of the learned D.R. that
the registered dealer issued the invoice without receiving the goods, is
without any basis. I have also noticed that other show cause notices were
issued on the same facts to the manufacturer of final product M/s. DCM
Engg. Products. The Division Bench of the Tribunal vide Final Order
No. 43/05-B dated 30.11.2004 dismissed the appeal filed by the Revenue.
Finding of the Tribunal in the said case is reproduced below:-

«) We have heard both sides. The facts are not much in
dispute. The appellants have purchased the melting écrap, which is their

input for the manufacture of various excisable products from registered




dealers, who in turn procured from the manufacturers, M/s. Eastern Steel
& Agro Indus. And M/s. Mahalaxmi Steel & Agro Indus. The modvat
credit has been sought to be denied to the respondents by the Department
on the ground that the registered dealers in fact, did not receive the goods
from the manufacturer and that they only issued only modvatable
invoices to the respondents for claiming the modvat credit. But this
ground in our view, has been right not accepted by the Commissioner
(Appeals). There is no evidence on the record that if any proceedings
were initiated against M/s. Mahalaxmi Steel Agro Indus. and M/s.
Eastern Steel & Agro Indus. for having cleared the goods without
payment of duty. Even no proceedings has been taken against the
registered dealers from whom the respondents had produced the material
under the duty paid invoices for valuable consideration by making a
payment through cheques. Having paid the duty on the purchased
material, the respondents are entitled to avail the credit on the strength of
the documents issued by the registered dealers. Similar view has been
earlier expressed by the Tribunal in an identical case of Commissioner of
Central Excise, Chandigarh vs. Malerkotla Steels & Alloys (P) Ltd., 2003
(156) ELT 932.

3.Therefore, we do not find any illegality in the impugned order of
the Commissioner (Appeals) and the same is upheld. The appeal of he

Revenue is dismissed.”




8. In the present case I do not find any material to show that duty paid
by the manufacturer of inputs were declared improper. In any event,
following the decision of the Tribunal in the case of M/s. DCM Engg.
Products (supra), I find that the Commissioner (Appeals) rightly set aside
the penalty on the registered dealers and the manufacturer of final
product. Accordingly, I do not find any reason to interfere with the order
of the Commissioner (Appeals). All the appeals filed by the Revenue are
rejected.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




