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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. IV
Excise Appeal No. 1057 of 2007 (SM)

[Arising out of the Order-in-Appeal No. 252-CE/BPL/2006
dated 05/01/2007 passed by The Commissioner (Appeals),
Customs & Central Excise, Bhopal. ]

For Approval and signature :

Hon’ble Shri Rakesh Kumar, Member (Technical)

1.  Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4. Whether order is to be circulated to the
Department Authorities?

CCE, Bhopal Appellant
Versus

M/s Perl Industries Ltd. Respondent

Appearance

Shri S. Gautam, Authorized Representative (DR) — for the
appellant.

None — for the Respondent.

CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)




DATE OF HEARING : 23/06/2009.

sm By
}Qhﬂ/e Order No. é 6)/// M Dated :

Per. Rakesh Kumar :-

This is an appeal by the Revenue against order-in-appeal
No. 252/CE/BPL/2006 dated 05/1/07 passed by CCE
(Appeals), Bhopal dismissing the Department’s appeal for
enhancing the penalty imposed on the respondent under Rule
173Q (1) to Rs. 5,000/, as according to the Department, the
minimum penalty imposable under Rule 173Q (1) for
contraventions covered under Clause (a), (b) & (c) of Rule

173Q (1) is Rs. 5,000/-.

2.  None appeared for the respondent. Heard Shri S.
Gautam, the learned Departmental Representative who in
support of his contention cited the Tribunal’s order in the case
of CCE, Lucknow vs. Kisan Sahkari Chini Mills Ltd.
reported in 2006 (193) E.L.T. 365 (Tri. Del.), wherein it was
held that for wrong availment of Cenvat credit, the minimum
penalty imposable under Rule 173Q (1) of Central Excise

Rules is Rs. 5,000/-. He also pleaded that in view of the




irregularities found in the Respondent’s factory - shortage of
finished goods involving duty of Rs. 5,320/, excess stock of
inputs and unaccounted finished goods worth Rs. 3,20,500/-,

penalty more than Rs. 1,000/~ should have been imposed.

3. 1 have carefully considered the submissions of the
learned Departmental Representative and perused the records.
The ground on which the Department’s appeal has been filed,

R
is that from the wordings of Rule 173Q (1)’ asﬂ during the
period of dispute, the minimum penalty as prescribed for
contraventions covered by Clause (2), (b) & (c) of Rule 173Q
(1) is Rs. 5,000/- and that Commissioner (Appeal) has gone
wrong in upholding the penalty of Rs. 1,000/- imposed by the

Assistant Commissioner.

4.  According to Rule 173Q (1) one of the Central Excise
Rules, 1944 the penalty imposable on a manufacturer,
producer, registered person of a warehouse, or a registered
dealer for contraventions of the nature referred to in Clause

(a), (b), (bb), (bbb), (c) or (d) of Sub-rule 1 is “an amount not

exceeding three times, the value of the excisable goods in

respect of which the contravention has been committed or Rs.




5.000/-whichever is greater.” From the wordings of this Rule,

it is clear that what this Rule is prescribes is only an upper
limit of quantum of penalty which can be imposed for these
contraventions. The Department’s contention would have
been correct if in place of the words “penalty not exceeding”
the words “penalty equal” had been used. I find that same
view has been taken by Tribunal in the case of CCE, Bhopal
vs. Rama Wood Craft (P) Ltd. reported in 2008 (225)
E.L.T. 348 (Tri. — LB). In view of this, I find no merit in the

Revenue’s appeal. The same is dismissed.

(Dictated and pronounced in open court)

(Rakesh Kumar)
Member (Technical)
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