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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. 1V
Excise Appeal No. 2240 of 2007 (SM)

[Arising out of the Order-in-Appeal No. 306-307/SSS/RTK/
2007 dated 30/05/2007 passed by The Commissioner of
Central Excise (Appeals), Delhi — III, Gurgaon. ]

For Approval and signature :

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

7. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3 Whether their Lordships wish to see the fair
copy of the order?

4.  Whether order is to be circulated to the
Department Authorities?

CCE, Rohtak Appellant
Versus

M/s Haryana Conductors Pvt. Ltd. Respondent

Appearance

Shri S.N. Srivastava, Authorized Representative (DR) — for
the appellant.

Shri V.R. Sethi, Advocate — for the Respondent.

CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)




DATE OF HEARING : 25/06/2009.

s )
/Q""f Order No. 663 / M Dated : _

Per. Rakesh Kumar :-

This is the appeal by the Revenue against order-in-
appeal No. 306-307/SSS/RTK/2007 dated 30/05/07 passed by
CCE (Appeals), Gurgaon by which penalty on the respondent
imposed by the Assistant Commissioner under Section 11AC

was reduced to 25% of the amount of penalty.
2. The facts giving rise to this appeal are in brief as under:-

2.1 The respondent are engaged in the manufacture of AAC,

AAAC & ACSR conductors chargeable to Central Excise
Duty under Chapter 76 of the schedule to Central Excise
Tariff Act, 1985. The raw material for the finished goods of
the respondent is Aluminium Wire Rod & Steel Wire Rod. On
21/01/06, the Central Excise Officers visited the factory
premises and checked the stock of finished goods as well as
raw material. While no discrepancy was found in the stock of

the finished goods, the shortage of 7.150 MT of Steel Wire




and 1.950 MT of Aluminium Wire Rod involving Central
Excise Duty of Rs. 76,775/~ of which Cenvat credit had been
taken was found. The Respondent could not give any
satisfactory explanation at that time and the entire amount
was deposited vide PLA debit entry No. 18 dated 2/2/06.
Thereafter a show cause notice was issued for confirming the
demand for the above-mentioned duty and imposition of
penalty on the Respondent under Section 11AC. The
Assistant Commissioner vide order-in-original dated 5/10/06
confirmed the duty demand and ordered appropriation of the
amount earlier paid by them vide PLA debit entry No. 18
dated 2/2/06 and beside this}imposed penalty of Rs. 76,775/-
on the Respondent’s company under Section 11AC of Central
Excise Act, 1944 and penalty of Rs. 5,000/- on Shri Abhijay
Jain, Director of the Respondent’s company. On appeal
against this order )the Commissioner (Appeals) byu Wfhe
impugned order-in-appeal )while setting aside the penalty.AShri
oo o R b Cemloag
Abhijay Jain7 reduced the penalttho 25% on the ground that
the Respondent company had paid the duty before the issue of

show cause notice and, therefore, the benefit of 1% Proviso to

Section 11AC would be applicable. The Revenue has filed




this appeal challenging the reduction of penalty on the

Respondent company.
3. Heard both the sides.

31 Shri S.N. Srivastava, the learned Departmental
Representative reiterated the grounds of appeal and pleaded
that the Commissioner (Appeals)’s order reducing the penalty
is not correct. He emphasized that the benefit of 1% and 2
proviso to Section 11AC is available only if the amount of
duty together with interest and 25% of duty amount as penalty
is paid within 30 days of the order of the original /while in this
case penalty equal to 25% of the demand confirmed has not
been paid within the stipulated period and was paid only on
17/1/2000 and thus the conditions for availing the concession
of penalty under 1% and 2™ proviso to Section 11AC are not

satisfied.

32 Shri V.R. Sethi, Advocate, the learned Counsel for the
Respondent pleaded that in this case, the duty had been paid
much before the issue of show cause notice and since only a
few days after the shortage of the Cenvated input was pointed

out, the duty had been paid, no interest was payable. In fact




interest has not been demanded. In the circumstances of the
case, the entire amount of duty stands paid by the respondent
even before the issue of show cause notice, but in spite of
this, the Assistant Commissioner while adjudicating this
matter, imposed penalty equal to the duty demand confirmed
without giving an option to the Respondent to pay 25% of the
duty demand as penalty within period of 30 days of the
adjudication order. He pleaded that in view of these
circumstances, the judgment of Hon’ble Delhi High Court in
the case of K.P. Pouches (P) Ltd. vs. UOI reported in 2008
(228) ELT 31 (Del.) and also the judgment of Hon’ble Punjab
& Haryana High Court in the case of CCE, Rohtak vs. J.R.
Fabrics (P) Ltd. reported in 2009 (238) E.L.T. 209 (P&H)
would be applicable and hence the Respondent would be

eligible for the concession and penalty available under 1

proviso to Section 11AC.

4. 1 have carefully considered the submissions from both
the sides and perused the records. There is no doubt about the
fact that the entire duty on the cenvated input found short had
been paid and only a few days after the shortage was pointed

out and as such no interest is payable. I also find that in view




of these circumstances, the Assistant Commissioner while
issuing the adjudication order should have extended the
option to pay 25% penalty under 1% proviso to Section 11AC
within 30 days from the date of issue of the adjudication
order. But no option Wwas extended and penalty equal to
amount of duty demand confirmed was imposed under
Qection 11AC. In view of these circumstances, I hold that the
ratio of Hon’ble Delhi High Court judgment in the case of
K P. Pouches (P) Ltd. vs. UOI (supra) and the judgment of
Hon’ble Punjab & Haryana High Court in the case of CCE,
Rohtak vs. J.R. Fabrics (P) Ltd. (supra) would be applicable.
In view of this, 1 do not find any infirmity in the impugned

order. The Revenue’s appeal is dismissed.
(Dictated and pronounced in open court)
(Rakesh Kumar)

Member (Technical)
PK




