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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-1IV
Date of hearing/decision: 28.7.2009

Stay Application No.292 of 2009 and
Central Excise Appeal No.282 of 2009

Arising out of the order in appeal No.128-129/CE/MRT-1I/08 dt.29.10.08
passed by the Commissioner of Central Excise (Appeals), Meerut II.

For Approval and Signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical)

1 | Whether Press Reporter may be allowed to see the Yes
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of Yes
CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?

3 | Whether their Lordships wish to see the fair copy of | Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?

M/s Akanksha Steels P. Ltd. Appellants
Vs.

C.C.E.,Meerut II Respondent

Appearance:

Shri Rajesh Chhibber, Advocate for the appellants

Shri S. Gautam, Authorized Departmental Representative (SDR) for the
Revenue

Coram: Hon'ble Mr. M. Veeraiyan, Member (Technical)
JQMX oral order No.__ & 77 | >229 em(B=)

Q — L(@(C]/')/ml,? SM@QJ

After hearing both sides for a while on the stay petition I deem it

Per M. Veeraiyan:

appropriate to decide the appeal itself finally and accordingly, I waive pre-
deposit of dues as per the impugned order and proceed to dispose of the
appeal finally.

2. The appellant availed Cenvat credit in respect of certain capital goods

received during the year 2003-04. They were eligible for total credit of




Rs.4,01,600/-; they took credit of Rs.2,00,800/- as first instalment during
the year 2003-04 and the balance during the year 2004-05. The original
authority disallowed the credit taken by the appellant for the year 2003-04
but allowed the second instalment of the credit taken during the year 2004-
05. The Department came on appeal against the portion of the order
allowing the credit of second instalment during the year 2004-05 and the
party came on appeal against the disallowance of credit of first instalment
during the year 2003-04. Commissioner (Appeals) rejected the appeal of the
party and allowed the appeal of the Department and consequently, held that
the entire amount of Rs.4,01,600/- is not eligible as credit. The penalty of
Rs.10,000/- which was ase imposed by the original authority was enhanced
by the Commissioner (Appeals) to Rs.4,01,600/-. The disallowance was
based on a finding that the appellant has claimed depreciation before the
Income Tax authorities on the entire value of goods including the excise
duty portion.

3. Learned Advocate submits that they have not claimed the credit in
respect of that part of the value which represents the amount of duty on
such tota? goods. He submitted that before the original authority and the
Commissioner (Appeals)) they produced the Chartered Accountant’s
Certificates and the balance sheet. Learned DR reiterates the finding of the
Commissioner (Appeals)

4, I have carefully considered the submissions and perused the records.
Both sides agree that the returns filed with the Income Tax Department for
the concerned year would clearly indicate the actual value on which the
claim has been made with the Income Tax Department. Tk PJeither the
Department sought for these details nor the assessee has produced these
evidences before the lower authorities and therefore, the dispute is lingering.
As these evidences will be relevant for deciding the dispute, I deem it proper
to set aside the order of the lower authorities and remand the matter to the
original authority for fresh consideration of the issue. The appellant is

direct_c?d to produce the evidences within two months from the date of receipt




of this order and thereafter, the original authority shall decide the issue

within one month after granting reasonable opportunity of hearing to the

appellant.
4, The appeal is allowed by way of remand. Stay petition is also disposed
of.

(M. Veeraiyan,
Member (Technical)
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