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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, RK. PURAM,
NEW DELHI

COURT - 111

CENTRAL EXCISE APPEAL NO. 2329 OF 2007-SM

[Arising out of Order-in-Appeal No. 277/SSS/GGN/2007  dated
18.5.2007 passed by the Commissioner of Central Excise (Appeals),
Delhi-III, Gurgaon]

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

1. | Whether Press Reporters may be allowed to see the ]
order for publication as per Rule 27 of the CESTAT \
(Procedure) Rules, 19827

5 | Whether it would be released under Rule 27 of the N
CESTAT (Procedure) Rules, 1982 for publication in A
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of )
the order? g

4. | Whether order is to be circulated to the Departmental .
authorities? \/'\/ )

CCE, Delhi-III Appellant

Vs.
M/s. Repro Auto (P) Ltd., Respondents
Appearance:

Shri S.N. Srivastava, SDR for the Revenue;
None for the respondents

Coram:

Hon’ble Mr. P.K. Das, Member (Judicial),




Date of hearing/decision: 23" July, 2009

FINAL ORDER NO. & 7] 97 o007 g%'te&i_

Per P.K. Das:

Revenue filed this appeal against order of the Commissioner
(Appeals) whereby penalty of equal amount of duty imposed under Rule
25 of Central Excise Rules was set aside.

2. After hearing learned D.R. and on perusal of the records, it is seen
that the respondents are engaged in the manufacture of motor vehicle
auto parts classifiable under Tariff heading 8708.00 of the Schedule to
the Central Excise Tariff Act, 1985. During the month of January, 2005
to October, 2005 the respondents cleared waste and scrap generated
during the manufacture of the said product at nil rate of duty under Sub-
heading 7204.21. A show cause notice was issued proposing to classify
the said product under Sub-heading 7204.29/7204.90 instead of 7204.21
as claimed by the respondents. The respondents deposited the entire
amount of duty. The original authority classified the waste and scrap
under 7204.29/7204.90 attracting central excise duty. He also confirmed
the demand of duty of Rs. 4,55,576/- and appropriated the amount as
deposited by them. He also demanded interest and imposed penalty of
equal amount under Rule 25 of Central Excise Rules. The Commissioner
(Appeals) set aside the penalty. Hence, Revenue filed this appeal.

3. The main contention of the learned D.R. is that the respondents

have not debited the duty voluntarily. He submits that the department




LI

during scrutiny of the records of ER-I monthly return detected that the
respondents cleared the goods at nil rate of duty. Therefore, it is a clear
case of removal of goods with intention to evade payment of duty. So,
penalty of equal amount of duty as imposed by the original authority is
justified.

4. I find from the adjudication order that it was contended by the
respondents that at the time of seeking their registration the respondents
declared waste and scrap under Sub-heading 7204.21 at nil rate of duty.
Thus, the allegation of clearance of goods with intention to evade
payment of duty at nil rate, cannot be accepted. I find that the original
authority observed that the respondents cleared the goods wrongly
classifying the goods under Sub-heading 7204.21. It is a dispute of
classification of goods. Now, the respondent is not disputing the duty.
Hence, the Commissioner (Appeals) rightly set aside the penalty.

5. In view of the above discussion, I do not find any reason to
interfere with the order of the Commissioner (Appeals). Accordingly,
appeal filed by the Revenue is rejected.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




