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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

E/2338/07-SM

(Arising out of Order-in-Appeal No.72-CE/MRT-II/2007 dt.29.3.07
passed by Commissioner(Appeals), Meerut)

M/s. The Dhampur Sugar Mills Ltd. Appellant
Versus

CCE, Meerut Respondent

Appearance

Sh. Atul Gupta, CS For Appellant
Sh. R.K.Saini, SDR for Respondent

Coram: Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

Date of decision: 24.7.09
Q‘WJ OrderNo._ 8846 [2prTg cm /@
J / 7 <

Per Rakesh Kumar:

This is an appeal against order-in-appeal No.72-CE/MRT-11/2007
dt.29.3.07 by which the Commissioner(Appeals) upheld the Cenvat Credit
demand alongwith interest and penalty confirmed by the Asstt.
Commissioner vide order-in-original No.156/MBD/06 dt.27.12.06. The
Appellant in Nov’04 on receipt of duty paid capital goods had taken Cenvat
credit amounting to Rs.12,00,106/- i.e. 100% of the duty involved on the
capital goods while at the time of receipt, as per the provisions of Cenvat
Credit Rules, the capital goods Cenvat credit should have been confirmed
to 50% of duty paid i.e. Rs.6,00,053/- and the balance amount should
have been taken in the next financial year. However, when this

irregularity was detected in April’05, they reversed the credit alongwith
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thé interest. The Asstt. Commissioner vide order-in-original dt.27.12.06
confirmed the Cenvat credit demand of Rs.6,00,053/- alongwith interest
and ordered the appropriation of the amount already paid by the
Appellant. Besides he also imposed penalty of Rs.10,000/- on the
Appellant under Rule 15 of the Cenvat Credit Rules,2004. The appeal
against this order was dismissed by the impugned order-in-appeal
No.72/CE/MRT-II/07 dt.29.3.07. It is against this order that the present
appeal has been filed wherein the interest and imposition of penalty has
been challenged on the ground that while excess credit had been taken in
Nov’04, it had not been utilized and as soon as it was pointed out, the
same was reversed.

2. Heard both sides.

2.1 Shri Atul Gupta, Co. Secretary, Ld. Counsel for the Appellant
pleaded that there is no dispute about the fact while excess credit had
been taken in Nov’04, but it had not been utilized and as soon as it was
pointed out, the same was reversed alongwith interest; that in any case,
the Appellant became eligible for the balance 50% of the capital goods
Cenvat credit in April’05; that since the credit had not been utilized,
interest is not chargeable and there is no justification for imposition of
penalty and that in this regard, he relies upon -

(a) Hon’ble Punjab & Haryana High Court in the case of CCE vs
Maruti Udyog Ltd. reported in 2007(214)ELT.173(P&H), the SLP against
which has been dismissed by the Hon’ble Supreme Court vide judgment
reported in 2007(214)ELT.A50(SC).

(b) Judgment of the Tribunal in the case of U.P.State Sugar Corpn.
Ltd. vs CCE, Meerut reported in 2008(230)ELT.532(Tri.-Del.) wherein it

was held that when wrongly taken Cenvat credit was not utilized and
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re\}ersed after receipt of adjudication order, imposition of penalty and
interest not warranted,

(c) Tribunal's judgment in the case of Kyungshin Industrial
Motherson Ltd. vs CCE, Chennai reported in 2008(228)ELT.427 wherein it
was held that when Cenvat credit though taken wrongly was not utilized
and the same remained in the account, which was reversed before
issuance of SCN, demand of interest and penalty is not sustainable and

(d) Judgment of the Hon’ble Supreme Court in the case of CCE,
Mumbai vs Bombay Dyeing & Mfg. Co. Ltd. reported in
2007(215)ELT.3(SC) wherein it was held that when on receipt of duty paid
inputs, the assessee took the credit which was never utilized and before
utilization it was reversed it would amount to not taking the credit.

In view of the above Shri Gupta pleaded that there is no case for
interest and penalty.

2.2 Shri R.K.Saini, Ld. DR defended the impugned order reiterating the

Commissioner(Appeals) finding.

3. I have carefully considered the submissions from both the sides and
perused the records. There is no dispute about the fact that till April’05
when the assessee reversed the credit wrongly taken credit, the same had
not utilized by them and in fact by April'05, they had become eligible for
the remaining 50% credit which in Nov’'04 had been wrongly taken by
them. Since the credit though wrongly taken in Nov’04 had not been
utilized and it was reversed before its utilization, as soon as the regularity
was pointed out, in view of the judgment of the Hon'ble Supreme Court in
the case of CCE, Mumbai vs Bombay Dyeing & Mfg. Co. Ltd.(supra), it
would amount to not taking credit at all and hence there would be no
question of interest and any penalty. I find that in similar situation, the

same view has been taken by Hon'ble Punjab & Haryana High Court in the
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caée of Maruti Udyog Ltd.(supra) which has been upheld by the Hon'ble
Supreme Court and also by the Tribunal in the case of U.P.State Sugar
Corpn. Ltd. vs CCE(Supra) and Kyungshin Industrial Motherson Ltd. vs
CCE, Chennai(supra). In view of this I hold that the impugned order is
not correct and the same is set aside. The appeal is allowed.

Order dictated in the open Court.

(Rakesh Kumar)
Member Technical
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