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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Excise Appeals Nos.1375-76 of 2006-SM (BR)
E/CO/110-111/2006-SM (BR)

[Arising out of Order-in-Appeal No.IND-1/491-492/2005 dated '
30.11.2005 passed by the Commissioner of Central Excise (Appeal-I),
Indore (M.P.)]

Date of Hearing/ Decision: 22.07.2009
For approval and signature: ;

Hon'ble Mr. P.K. Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see |
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the ’
CESTAT (Procedure) Rules, 1982 for publication \\ _ f
in any authoritative report or not? [ '

3. Whether Their Lordships wish to see the fair copy

of the Order?

: i;

4. Whether Order is to be circulated to the Departmental : ‘\/,'\', ). ”
authorities? i
CCE, Indore ...Appellants :

(Rep. by Shri RK. Saini, SDR)
Vs.
(1)M/s. Him Technoforge Ltd.
(2)Shri Shakti Chandra Bimal ....Respondents
(Rep. by Shri R K. Hasija, Advocate)

CORAM: Hon’ble Mr. P.K. Das, Member (Judicial)
~ [0 2009 M (B
F».ao( Order No.}.t.‘). )/(( ...... ( ..%./.g.//{)ated:32.07.2009L "~

Per P.K. Das:

Revenue filed these appeals against the order of the Commissioner

(Appeals), whereby adjudication orders were set aside.
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2. Ld. SDR on behalf of the Revénue reiterates the Grounds of

Appeal. He submits that the respondents. are manufacturer of rough
forgings classifiable under sub-heading n0.7326.19 of the Schedule to the
Central Excise Tariff Act. He submits that the respondents cleared 3737
nos. of rough forgings without payment of duty in the guise of Rule 173
H of the erstwhile Central Excise Rules, 1944. He submits that the
Original Authority rightly confirmed the demand of duty of Rs.1,33,439/-
and imposed penalty of equal amount on the respondent no.1 and penalty
of Rs.10,000/- on respondent no.2, Shri Shakti Chandra Bimal,
Authorised Signatory.

3. The main contention of the ld. DR is that Heat numbers as
mentioned in the invoices issued at the time of clearance of the goods
were not tallied with the invoices for subsequent clearance under Rule
173H of the Rules. It is his contention that at the time of subsequent
clearance, the respondents mentioned fresh Heat Nos., which indicated
that the respondents cleared the fresh forgings and not the repaired/re-
processed materials under Rule 173H of the Rules. In this connection, he
drew the attention of the Bench to the statement of Shri Shakti Chandra
Bimal, Authorised Signatory .

4. Ld. Advocate reiterates the findings of the Commissioner

(Appeals). He submits that the Commissioner (Appeals) examined the

invoices in respect of clearance of 3737 nos. of forgings, wherein no Heat
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Nos. were mentioned. He further submits that this fact was not disputed

by the Revenue in their appeal.

5. After hearing both the sides and on perusal of the records, for the
purpose of proper appreciation, the relevant portion of the findings of the
Commissioner (Appeals) is reproduced below:-

“ From a careful analysis of the material availed
on record, I am of the view that the department has
proceeded to demand duty merely on the ground that
the heat numbers relating to the initial invoices and
the heat number relating to the subsequent invoices
are not matching. However, there is no material
available on record to substantiate the claim of the
department that the appellant had indeed cleared fresh
forgings in the guise of repaired goods. On the other
hand, the appellants have explained that the process of
repairing or re-conditioning of the defective forgings
and also the reason for giving a different heat number
in order to make the buyer accept the forgings and
these explanations are quite reasonable in the facts
and circumstances of the case. Further, the appellants
themselves have admitted that they had received more
than 12,000 numbers of forging out of which nearly
8000 pieces have been sent back without payment of
duty and the remaining have been classified as rejects
and accounted as scrap in their book of accounts.
Even out of the 7,886 numbers cleared without

payment of duty under Rule 173H, the department

has questioned only the clearances relating to 3737
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numbers on the basis of the allegations narrated
above. In view of this position, I am satisfied that the
department has failed to show that the appellant had
indeed supplied fresh forgings in the guise of repaired
goods so as to evade the payment of excise duty.
Accordingly, the demand confirmed against appellant
no.l vide the impugned order is set aside.
Consequently, the penalty imposed on the appellant
no.l1 is also set aside.”

6. The main contention of the Id. DR that fresh materials have been
used in the manufacture of 3737 nos. of forgings is mainly based on the
fact that the Heat No. shown in the initial invoice is not tallied with the
Heat Nos. shown in the subsequent invoices. I find that the respondents
took a stand before the Commissioner (Appeals) that no Heat Nos. was
mentioned in the invoices and this fact was accepted by the
Commissioner (Appeals) on the basis of the copies of the documents
available on record. On perusal of the Grounds of Appeal, I find that the
Revenue has not disputed the verification of the documents by the
Commissioner (Appeals). As such, there is no material available that the
respondents cleared the fresh forgings under Rule 173H of the Rules. In
any event, there is no dispute that the respondents received the duty paid
rejected forgings at their factory. Therefore, the clearance of the duty paid

rejected goods under Rule 173H of the Rules cannot be denied without

any basis.
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7. In view of the above discussioné, I do not find any reason to
interfere the order of the Commissioner (Appeals). Accordingly, both the
appeals filed by the appellants are rejected. Both the cross objections are

disposed of.

Order dictated & pronounced in open court on 22.07.2009.

(P.K.Das)
Member (Judicial)

Ckp.




