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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

E/2478/07-SM

(Arising out of Order-i~-Appeal No.373(HKS)CE/JPR-
11/2007 dt.21.6.07 passed by Commissioner(Appeals),
Jaipur-1I)

M/s. Hindustan Zinc Ltd. Appellant
Versus

CCE, Jaipur-II Respondent

Appearance :

Shri Ravi Raghvan, Adv. For Appellant
Shri S.N.Srivastava, DR for Respondent

Coram: Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

11.8.09

Date of decision:
Q\MCJZ Order No.___ |0 62/ )49-9*6/7 cm @

Per Rakesh Kumar:

This is én appeal against order-in-appeal
No.373(HKS)CE/JPR-11/2007  dt.21.6.07 by which the
Commissioner(Appeals) upheld the Asstt. Commissioner’s order
denying capital goods Cenvat credit in respect of two items
namely Battery Lead Acid and Ingot White Metal being used by
the Appellant in their factory/mine for production of zinc metal.

2. Heard both sides.




2.1 Shri Ravi Raghvan, Advocate, Ld. Counsel for the Appellant
pleaded that Ingot White Metal falling under Chapter Heading
7803 of the Tariff is used for capping the ends of steel wire ropes
used in winders. Winders falling under Chapter 84 are capital
goods and therefore, the Ingot White Metal being used for
capping the ends of steel wire ropes are also capital goods and
that Tribunal in the Appellant’'s own caseé vide Final Order
No0.525/09-SM dt.17.3.09 has held that Ingot White Metal used
for capping the ends of steel wire ropes being used in the winders
are covered by the definition of capital goods and eligible for
Cenvat credit. As regards the Battery Lead Acid, he pleaded that
the same is used in the vehicles which are used in the captive
mine for movement of the ore and hence the same would be
eligible for Cenvat credit as input.

2.2 Shri S.N.Srivastava, the Ld. DR reiterating the
Commissioner(Appeals)’s findings pleaded that none of these
items are covered by the definition of “capital goods” or “input”,
that so far as battery lead acid is concerned, the same is used in
the vehicles for starting the same and the vehicles are used in the
mines of the appellant company for movement of the ore and as
such the battery lead acid is not saome thing which is used in or
in relation to the manufacture of the finished product. As regards
‘Ingot White Metal’ he pleaded that the same cannot be treated
as ‘part’ or ‘spare’ of winders and hence the same is not covered

by the definition of ‘capital goods’. He, therefore, pleaded that




none of these items are eligible for Cenvat credit either as capital
goods or as inputs.

3. I have carefully considered the submissions from both the
sides and perused the records.

3.1 So far as Ingot White Metal is concerned, I find that the
eligibility of this very item in the appellant’s own case had been
considered by the Tribunal ‘s Final Order No.525/09 dt.17.3.09
and the Tribunal has held that this item s covered by the
definition of capital goods and hence eligible for the Cenvat credit.
Following the decision of the Tribunal, I hold that Ingot White
Metal is eligible for the capital goods Cenvat credit.

3.2 As regards the Cenvat credit in respect of Battery Lead
Acid, I find that the same is used in the battery of the vehicles
which are used in the mines for movement of the ore. The acid
used in the vehicle batteries cannot be said to be used in or in
relation to the manufacture of the finished goods. The Hon’ble
Supreme Court judgment in the case of Vikram Cement vs UOI
reported in 2006(197)ELT.145 is not applicable to the facts of the
case as in that case the issue under consideration was as to
whether explosives used in the captive mines are eligible for
Cenvat credit and while explosives are directly used for mining of
the ore, the same cannot be said about the Battery Lead Acid
which is used in the batteries of the vehicles used for movement

of the material in the mines. I, therefore, hold that the Battery
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Lead Acid is neither capital goods nor the input used in or in
relation to the manufacture of the finished goods.

4, In view of the above discussion while I uphold the
impugned order in respect of Battery Lead Acid, I set aside the
impugned order in respect of Ingot White Metal. In view of
reduction in Cenvat credit demand, the penalty is also reduced to
Rs.3,000/-. The impugned order stands modified as above.

Order dictated in the open Court.

(Rakesh Kumar)
Member Technical
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