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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
west Block No.2, R.K.Puram, New pDelhi-110066.
Principal Bench, New Delhi.

ST/34/09-SM

(Arising out of Order-in-Appeal No.282/CE/LDH/08
dt.26.9.08 passed by Commissioner of Central EXxcise,

Ludhiana)

CCE, Ludhiana Appellant
Versus

M/s. Frontier Cycle Inds.(P)Ltd. Respondent

Appearance

Shri S.Gautam, DR, For Appellant

None for Respondent

Coram: Hon'ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

a Date of decision: 11.8.09
L iY@ Order No. &’
r/f b4

per Rakesh Kumar:
This is a Deptt.’s appeal against Commissioner(Appea|s)

order-in-Appeal No.282/CE/LDH/08 dt.26.9.08 by which the

Commissioner(Appeals) set aside the service tax demand for the
period from 9.7;04 to 31.12.04. The respondent had received
the taxable service — Business Auxillary Service, provided by a
service provider not having any office or establishment in India,
from an off shore location. The taxable service had been
received by the respondent during period from 9.7.04 to 31.5.05.
The Department issued a show causeé notice for demand of

service tax on the payments made by the respondent to the off




shore service provider under Rule 2(i) (d) (iv) of Service Tax
Rules,1994. The Asstt. Commissioner vide order-in-original
dt.11.3.08 confirmed the service tax demand of Rs.18,428/-
alongwith interest at applicable rate and besides this, imposed
penalty on the appellant under Section 76,77 & 78 of the Finance
Act,1994. The Commissioner(Appeals) however, set aside the
demand from the period from 9.7.04 to 31.12.04 on the ground
that the necessary notification under Section 68(2) of the Finance
Act making the service receiver in India liable for payment of
service tax came into effect only on 1.1.05 and, therefore, the
service tax can be demanded only for the period w.e.f. 1.1.05.
He also set aside the penalty imposed on the respondent. It is
against this order that the Deptt. has filed a present appeal.

2. The respondent has given his written submission and
requested for decision of the appeal on merit.

2.1 Heard Ld. DR. He defended the impugned order and
reiterated the grounds of appeal in the Revenue’s appeal. He also
cited the Tribunal's judgment in the case of Calvin Wooding
Consulting Ltd. vs CCE, Indore reported in 2007(7)STR.411(Tri.-
Del.) wherein the Tribunal held that when as per the contract with
for service provider, the service receiver was responsible for
payment of service tax and the service receiver in India had been
authorized to the service provider and pay the service tax, the
respondent would be liable to pay service tax on the taxable
service received from foreign service provider. The Ld. DR also

pleaded that in view of the clear provision of Rule 2(1) (d) (iv) of




the Service Tax Rules, 1994, the issue of notification under
Section 68(2) was not relevant.

3. I have carefully considered the submissions of the Ld. DR
and also the submissions made by the respondent in his written
submission. The issue regarding service tax on the import of
service and liability of the Indian service receiver for payment of
service tax in respect of the taxable service received from a
foreign service provider had been considered at length by Hon'ble
Bombay High Court in the case of Indian National Shipowners
Association vs UOI reported in 2009(13)STR.235(Bom.) wherein
Hon'ble Bombay High Court held that since Section 66A for
charging service tax on the service received by a service receiver
in India from a off shore service provider not having any office or
establishment in India came into effect on 18.4.06, for the period
prior to 18.4.06, no service tax can be charged in respect of such
import of taxable service. Since the period of dispute in this case
from 9.4.07 to 31.5.05, is prior to 18.4.06)fo||owing the judgment
of the Hon'ble Bombay High Court, I hold that there is no merit
in the Revenue’s appeal. The same is dismissed.

Order dictated in the open Court.

(Rakesh Kumar)
Member Technical
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