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DASTI

IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. IV
Customs Misc. Application No. 784 of 2009 and Stay
Application No. 2697 of 09 in Appeal No. 569 of 2009 (SM)

[Arising out of the Order-in-Original No. 11/Cus/2009 dated
07/09/2009 passed by The Commissioner of Customs (Prev.),
Amritsar. |

For Approval and signature :

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4.  Whether order is to be circulated to the
Department Authorities?

M/s Rinku International Appellant
[Shri Sudhir Malhotra, Advocate]

Versus

CCE, Amritsar Respondent
[Shri Surendra Shah, Auth. Rep. (JDR)]

CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 17/09/2009.
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Per. Rakesh Kumar :-

This is an appeal against the order-in-original No.
11/CUS/2009 dated 07/09/09 passed by Commissioner of
Customs (Preventive), Amritsar alongwith an application for
waiving the requirement of pre-deposit of penalty imposed on the
appellant for hearing of this appeals. The facts of the case leading

to this appeal, in brief, are as under :-

1.1 The appellant filed two shipping bills No. 1140130 and
1140131 both dated 23/07/09, for export of two consignments of
hand tools declared to be collectively valued at Rs. 82,54,991/-.
The export was under drawback claim. In each of the shipping
bills, the weight of the goods was also declared in the shipping
bill No. 1140130 dated 23/07/09 the declared weight was 23210
Kg. and in shipping bill No. 1140131 dated 23/07/09 the declared
weight was 24382 kg. The rate of drawback on the goods was
12% of the FOB value, with cap of 18.8 per kg. When the goods
were presented to the customs for examination, in both the

shipping bills, the actual weight was found to be about 26% less.




The shortage in bill of shipping No. 1140130 was 8020 kg. and
the shortage in other shipping bill No. 1140131 was 4480 kg. On
account of the actual weight being less than the declared weight,
the admissible drawback amount was Rs. 2,31,294/- less than the
drawback amount claimed. The Customs Authorities, therefore,
were of the view that the appellant, in order to claim higher
drawback, have deliberately misdeclared the quantity and it is on
this basis that the department sought to initiate proceedings for
confiscation of the goods for misdeclaration and imposition of
penalty. The appellant waived the issue of show cause notice and
thereafter the Commissioner vide order-in-original No.
11/CUS/2009 dated 07/09/09 ordered confiscation of the goods
covered by both the shipping bills under Section 113 of Customs
Act with option to be redeemed for taking the goods back on
payment of redemption fine of Rs. 10,00,000/- (Rupees Ten
Lakhs) and beside this, also imposed penalty of Rs. 5,00,000/-
(Rupees Five Lakhs). The appellant being aggrieved by this order,

have filed the present appeal alongwith stay application.
2. Heard both the sides.

21  Shri Sudhir Malhotra, Advocate, the learned Counsel for the
appellant pleaded that the difference in quantity is on account of

mixing of the export consignments, that there is no difference in




the number of pieces or description of the goods and the value
mentioned in the invoices is per piece and, hence, there is no
misdeclaration of value, and that difference in weight is not
relevant as the drawback cap of Rs. 18.8 per unit means cap of Rs.
18.8 per piece and not Rs. 18.8 per kg., as contended by the
Department. He also pleaded that while according to the
Department, the excess drawback claim is only Rs. 2,31,294/-, the
penalty of Rs. 5,00,000/- and redemption fine Rs. 10,00,000/- is
excessive. Pleading that the Appellant want to export the goods he
sought waiver of the requirement of pre-deposit of penalty for
hearing of this appeal and taking up this appeal for final disposal

" -z} as the goods are incurring heavy demurrage and also

pleaded for setting aside the confiscation and penalty.

22 Shri Surendra Shah, the learned Departmental
Representative, pleaded that this is the case of deliberate
misdeclaration of the quantity with intention to claim higher

drawback, that the value cap of Rs. 18.8 per unit mentioned in the
)

Drawback Schedule ;;Rs 18.8 per kg. and not Rs. 18.8 per piece,

- a fact which is cleayy from the Drawback schedule itself, that

weight - M very much relevant for drawback and the same had

N
been over-declared in order to claim higher quantum of drawback,

that misdeclaration of the quantity makes this export in




contravention of the prohibitions imposed under Section 11 of the
Customs Act and hence the goods have been rightly confiscated
and the penalty has been rightly imposed. He pleaded that looking
to the facts of the case, there is no case for waiver or reduction of

redemption fine and penalty.

3. I have carefully considered the submissions from both the
sides and perused the records. Though this matter is listed as short
matter, the same being in respect of a live consignment, where the
goods are awaiting clearance for export, is being taken up for final
disposal today. In fact in the order dated 10/9/09 for listing of this
matter today, the Registry had been directed to list the stay

application alongwith the appeal for regular hearing today.

4. In this case, there is no dispute about the fact that the actual
weight of the consignment is 12,501 kg. less thap the declared
weight. Since the drawback cap is Rs. 18.8 per kg, in the event of
drawback amount based on 12% of FOB value being more than
the amount on the basis of weight, at the rate of Rs. 18.8 per kg,
it is the amount based is the cap of Rs. 18.8 per kg. which would
be admissible. Therefore, the misdeclaration in respect of weight
would have bearing on the quantum of drawback to which the
exporter would be eligible. Though the appellant plead that the

difference in the weight is on account of mixing of the export




consignments meant for different overseas buyers, this plea is
difficult to accept, as}at the same time ,it has been pleaded that
there is no difference in the description of the goods, value and
the number of pieces. I, therefore, hold that the weight has been
misdeclared with intention to claim higher drawback and hence
the goods have been correctly confiscated under the provisions of
Section 113 of the Customs Act, 1962 and the penalty has been
correctly imposed on the appellant under Section 114. However,
since as per the adjudication order itself, the quantum of the
higher drawback which the appellant have claimed is only Rs.
2,31,294/-, the redemption fine of Rs. 10,00,000/- and penalty of
Rs. 5,00,000/- would be excessive if the goods are exported. In
view of these circumstances, and since the Appellant want to
export these goods, for the purpose of export, I reduce the
redemption fine to Rs. 2,00,000/- (Rupees Two lakhs) and
penalty to Rs. 1,00,000/- (Rupees One Lakh). The appellant are
given this option to export the goods on payment of reduced
redemption fine and reduced penalty within a period of one month
from the date of this order and on export of the goods the
appellant would be eligible for drawback, admissible under the
provisions of the Customs Act, 1962. If, however, the appellant
do not export the goods and decide to take the goods back, they

would have to pay redemption fine and penalty, as mentioned in




the impugned order. The impugned order stands modified as
above, and the appeal and the stay application stand disposed off,
as above. Miscellaneous application is also disposed off. Order is

Dasti.

(Dictated and pronounced in open court)

(Rakesh Kumar)
Member (Technical)

PK




