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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi - 110 066.
Principal Bench, New Delhi

COURT NO. IV
Excise Appeal No. 2282 of 2007 (SM)

[Arising out of the Order-in-Appeal No. 96-CE/ALLD/2007
dated 16/05/2007 passed by The Commissioner (Appeals),
Central Excise, Allahabad (U.P.). ]

For Approval and signature :

Hon’ble Shri Rakesh Kumar, Member (Technical)

1.  Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3.  Whether their Lordships wish to see the fair
copy of the order?

4.  Whether order is to be circulated to the
Department Authorities?

CCE, Allahabad Appellant
Versus

M/s Kisan Sahkari Chini Mills Respondent

Appearance

Shri S. N. Srivastava, Authorized Representative (DR) — for
the appellant.

None — for the respondent.




CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 09/09/2009.

—-/f%'fn[l ZOrder No. ! 17e /;ZM%SM (BR ) Dated :

Per. Rakesh Kumar :-

In this case, according to the Department, the
respondent had taken excess Cenvat credit of Rs. 3,074/-,
which on being pointed out was paid back alongwith interest.
The Department, however, subsequently issued a show cause
notice for confirmation of this demand and imposition of
penalty. The Assistant Commissioner vide order-in-original
dated 25/1/06 imposed penalty of equal amount ie. Rs.
3,074/- under Section 11AC readwith Rule 13 of Cenvat
Credit Rules. The Department not satisfied with the quantum
of penalty’ﬁled a review appeal before the Commissioner
(Appeal) on the ground the minimum penalty prescribed
under Rule 13 of the Cenvat Credit Rules is Rs. 10,000/-. The
Commissioner (Appeals), however, vide order-in-appeal No.
96-CE/ALLD/2007 dated 16/05/2007 dismissed  the
Department’s appeal. It is against this order that the present

appeal has been filed by the Department.
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2. None appeared for the respondent. Heard Shri S.N.
Srivastava, the learned Departmental Representative who

reiterated the grounds of appeal.

3. I have carefully considered the submissions of the
learned Departmental Representative and have perused the
records. When the penalty has been imposed under Section
11AC, which prescribed penalty equal to the duty evaded, the
penalty imposed under this Section could not be more than
the Cenvat credit whose demand has been confirmed and
when Section 11AC has been invoked, Rule 13 would not be
applicable. In any case from reading of Rule 13 of the Cenvat
Credit Rules, 2004, it is clear that what this Rule prescribes is
an upper limit and not the minimum penalty. In view of this, I
do not find any merit in the Revenue’s appeal. Revenue’s

appeal is dismissed.

(Dictated and pronounced in open court.)

(Rakesh Kumar)
Member (Technical)
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