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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

E/2620/07-SM

(Arising out of Order-in-Appeal No.28-CE/LKO/07
dt.27.3.07 passed by the Commissioner(Appeals),
Lucknow)

CCE, Lucknow Appellant
Versus

M/s. Ramgarh Chinni Mills Respondent

Appearance

Sh. Sansar Chand, DR For Appellant
Sh. Shekhar Vyas, Adv. for Respondent
Coram: Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

. Date of Hearing: 22.9.09
-Ffﬂal Order No. 71?5/300@—515,4 ng)

Per Rakesh Kumar:

In this case the Asstt. Commissioner vide order-in-original
dt.29.6.06/ while allowing the capital goods Cenvat credit in
respect of Bagasse Carrier chain; disallowed the capital goods
Cenvat credit in respect of welding electrodes used for repair and
maintenance of the machinery and on this basis confirmed Cenvat
credit demand of Rs.73,856/- and imposed penalty of Rs.10,000/-
under Cenvat Credit Rules,2004. On appeal by the respondent

against this order, the Commissioner(Appeals) vide the impugned
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order-in-appeal No.28-CE/LKO/07 dt.4.5.07 while upholding the
Cenvat credit demand, set aside the penalty on the ground that
on the question of admissibility of Cenvat credit on welding
electrodes, there have been a number of conflicting decisions and
the matter involved interpretation of Rules. It is against this
order that the Deptt. has filed the appeal. The respondent have
also filed Cross Objection which is registered as E/CO/02/08.

2. Heard both the sides.

2.1 Shri Sansar Chand, Ld. DR reiterating the grounds of
appeal pleaded that as per the provisions of Rule 15 of Cenvat
Credit Rules, penalty is attracted when any Cenvat credit is taken
wrongly and since in this case, the respondent has taken Cenvat
credit on welding electrodes which was not admissible, some
penalty should have been im;osed on the respondent and that,
therefore, th& impugned order setting aside the penalty is not
correct. He pleaded that there is no provisions in Rule 15 that in
the cases where there is some dispute the penalty can be waived.
2.2 Shri Shekhar Vyas, Advocate, Ld. Counsel for the
respondent pleaded that the only issue involved in this matter is
as to whether welding electrodes are eligible for Cenvat credit as
capital goods or not, that this issue is squarely covered by the
judgment of the Hon’ble Rajasthan High Court in the case of
Hindustan Zince Ltd. vs UOI reported in 2008(228)ELT.517

wherein it was held that welding electrodes are admissible for

Cenvat credit as capital goods as well as as inputs; that this




judgment had been followed by this Tribunal in the case of CCE,
Raipur vs Bharat Aluminium Co. Ltd. reported in
2009(240)ELT.231(Tri.-Del.) and Mansurpur Sugar Mills vs CCE,
Meerut-1 reported in 2009(239)ELT.174 and that Hon’ble Madras
High Court in the case of CCE, Tiruchirappalli vs India Cement
Ltd. reported in 2009(238)ELT.411 has also held that welding
electrodes used for repair and maintenance of plant and
machinery are covered by the definition of capital goods. He also
cited the judgment of Hon’ble Rajasthan High Court in the case of
UOI vs Hindustan Zince Ltd. reported in 2007(214)ELT.510(Raj.)
wherein it was held that MS/SS plates used in workshop meant
for repair and maintenance of machinery, which are used for
manufacture of final product are the goods, which are necessary
for running of plant and up-keeping of machinery directly involved
in the manufacturing of product and hence the same are eligible
to avail Modvat credit and SLP filed by Govt., this judgment of
Hon’ble Rajasthan High Court has been dismissed by Hon'ble
Supreme Court by the judgment reported in
2007(214)ELT.115(SC).

3. I have carefully considered the submissions from both the
sides and perused the records. The dispute in this case is only
with regard to penalty which is linked with the eligibility of
welding electrodes for cenvat credit. I find that Hon'ble
Rajasthan High Court in the case of Hindustan Zince Ltd. has held

that the welding electrodes are eligible for Cenvat credit as capital




w»!

o)
goods as well as /)inputs. Though recently, Division Bench of the

Tribunal in the case of Vikram Cement vs CCE Indore has held
that welding electrodes are not eligible for Cenvat credit as
inputs, in that judgment the eligibility of welding electrodes for
Cenvat credit as capital goods has not been considered and thus

L"»Q./
credit as capital goods, the only judgment which holds the fotts is

on the question of eligibility of welding electrodes for anvat&jk

Hon’ble Rajasthan High Court’s judgment in the case of Hindustan
Zinc Ltd. vs UOI(supra). Since on the question of eligibility of
welding electrodes for Cenvat credit as“ capital goods, the
judgment of Hon’ble Rajasthan High Court}?gainst the Revenue,
in my view this is not a case of imposition of penalty. Therefore,
I do not find any infirmity in the impugned order. The Revenue’s
appeal is dismissed. The Cross Objection filed by the respondent

also standidisposed of as stated above.

Order dictated in the open Court.

(Rakesh Kumar)
Member Technical

km




