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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. 1V

Service Tax Appeal No. 84 of 2008-SM(BR)

[Arising out of Order-in-Appeal No. 151/GRM/ST/JPR-I/2006  dated
27.8.2007 passed by Commissioner (Appeals), Central Excise, JaipurI ]

For approval and signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)

1. Whether Press Reporters may be allowed to see :
the Order for publication as per Rule 27 of the 7’@
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 7/(7
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair Seer
copy of the Order?
4. Whether Order is to be circulated to the : 77

Departmental authorities?

M/s. Convoy Security Pvt. Ltd. Appellants
Vs.

Commissioner of Central Excise Respondent
Jaipur

Appearance:

Shri Atul Gupta, Company Secretgary for the Appellant
Shri S.Gautam, SDR for the Respondent

Date of Hearing/decision : 16.9.2009




ORAL ORDERNO. [2.00[>opq S \ b
[ /

Per M. Veeraivan:

This is an appeal against the order of the Commissioner (Appeals) No.
151/GRM/ST/JPR-1/2006 dated 27.8.06 by which the order of the original
authority dated 16.10.06 demanding service tax of Rs. 55,024/- along with
interest and imposing penalty at Rs. 100/- per day under section 76, penalty
of Rs.1000/- under section 77 and penalty of Rs.55,024/- under section 78
has been upheld.

2. Learned Company Secretary submits that they are not disputing the
service tax demanded. However, they are seeking waiver of penalty
imposed under section 77 and section 78. He submits that the demand of
service tax has been confirmed on the basis of figures furnished in the
income tax returns. The accounting norms of the income tax are not
identical to the accounting norms under the service tax where the tax is
payable only on actual receipt of service charges. There is, at the most, a
clerical mistake in the accounting. There is no mensrea and, in fact, no
statement has been taken and no evidence of wilful suppression or mis-
statement has been relied upon. The learned Company Secretary also relies
on the decision of the Tribunal in the case of Bajaj Travels Ltd. Appeal No.
ST/440/2006 and appeal No. ST/111/2006 vide Final Order No. ST/198-
199/09 dated 19.6.09, wherein in analogues situation the penalty under

section 78 was reduced to 25% of the Service Tax demand.




3.  Learned SDR submits that there is vide variation between the figures
furnislhed under income tax return for the year 2003-2004 which is
. o 1o

Rs.17,03,277/- is against the service tgx charges]-ietum under service tax
return which was Rs.14,76,229.25. Since the duty under service tax demand
has not been disputed, it is a clear case of mis-declaration of the turnover
for the purpose of service tax and the penalties imposed by the original
authority and upheld by the Commissioner (Appeals) are justified. The
learned SDR relies on the decision of the Tribunal in the case of Real
Mathematic Classes vs. CCE, Jaipur reported in [2008 (86) RLT 107]
wherein it has been held that when there is no reasonable cause for failure
to pay service tax in time, section 80 of the Act cannot be applied and
leniency shown.

4. I have carefully considefed the submissions from both sides and
perused the records. On the outset, it is noticed that the demand has been
raised based on audit objection. It is not followed by recording of any
statement to bring out the mensrea, if any, involved. However, the
appellant is not disputing the serviced tax liability. Only prayer is for
setting aside the penalties under section 78 and 77. In this case, the service
tax and the interest has been paid prior to passing of the order by the
adjudicating authority. In the present case, though the service tax demand is
not disputed, the appellants have explained that there was at the most clerical
error. On perusal of the records, I do not find any ingredient which can lead

to a conclusion of intention to evade service tax. There is also no evidence

relied upgn which can show intentions to evade the tax. Therefore, there is




scope for reduction of the penalty imposed under section 78 and is
accorfiingly reduced from Rs.55,024/- to Rs.13,756/- (Rupees Thirteen
thousand seven hundred and ﬁﬁy—six only), and the penalty of Rs.1000/-
imposed under section 77 is set aside. There is no request for waiver of
penalty under section 76.

5. Thus, the appeal is disposed of by upholding the demand of service
tax and interest as uncontested and upholding the penalty under section 76
also as uncontested. The penalty under section 77 is set aside. The penalty

imposed under section 78 is reduced to 25% of the penalty imposed.

( M. Veeraiyan ')
Member(Technical)
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