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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. 1V

Service Tax Appeal No. 209 of 2009-SM(BR)

[Arising out of Order-in-Appeal No. 02/ST/PKL/2008 dated 29.12.2008
passed by Commissioner (Appeals), Central Excise, New Delhi ]

For approval and signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)

1. Whether Press Reporters may be allowed to see :
the Order for publication as per Rule 27 of the 7/9
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 N O

of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair YW
copy of the Order?
4. Whether Order is to be circulated to the : / <

Departmental authorities?

Commissioner of Central Excise Appellants
Panchkula

Vs.

M/s. Sharad Projects (India) Ltd.’ Respondent
Appearance:

Mr. S.Gautam, SDR for the Appellant
None for the Respondent

Date of Hearing/decision : 16.9.2009




ORAL ORDERNO. |20} \)W s (B

Per M. Veeraivan:

This is an appeal by the department against the order of the
Commissioner (Appeals) No. 02/ST/PKL/2008 dated 28.12.08 in so far as
the same relates to setting aside the penalty Rs.35,116/- under section 76 of
the Finance Act imposed by the original authority.

2. The respondents were apparently a provider of consulting engineering
services and they have defaulted in payment of service tax for the months of
October, 2004, November, 2004, December, 2004, January, 2005, April,
2005 June, 2005 and August, 2005. The service tax involved relating to the
period October, 2004 to January, 2005 admittedly stands paid on 31.3.2005;
the tax for the month of April, 2005 was paid on 28.6.2005 as against the
due date of 5.5.2005 and the tax for June, 2005 was paid on 7.10.05 as
against the due date of 5.7.05 and the tax for August, 2005 was paid on
7.10.05 as against the due date of 5.8.05. The original authority imposed
the penalty for Rs.35,116/-. The Commissioner (Appeals) has invoked the
provisions under section 80 and held that they have shown reasonable cause
for non-deposit of service tax before the stipulated date and are entitled for
waiver of penalty.

3. Learned SDR submits ‘ that the reasoning adopted by the

Commissioner is not factually sustainable. Even if the party has pleaded




@ ignorance of law, having paid service tax due for the months of October,
2004 to January, 2005 on 31.3.05, they cannot plead ignorance about the
liability for subsequent months. He secks setting aside the order of the
Commissioner (Appeals) and festoration of the order of the original
authority.

4. No one appeared on behalf of the respondent. However, they have
filed an application for written submission seeking consideration of appeal
on merits.

5. I have carefully considered the submissions of the learned SDR and
perused the written submissions dated 1.6.09 filed on behalf of the
respondents. Apparently, the levy was new and the plea of ignorance of the
legal position may be justified. However, the same is justified only in so far
as the same relates to delayed payment of tax relating to the period October,
2004 to January, 2005. Having paid the service tax on 31.3.05, I am unable
to appreciate how they were not aware of the liability for the subsequent
months namely April, June and August, 2005, and how they can entertain
any doubt about the liability to service tax. In view of the above, therefore,
the reasoning contained in the order of the Commissioner (Appeals) in
setting aside the penalty in respect of delay in payment of service tax for the
months of April, 2005, June, 2005 and August, 2005 are not valid and
accordingly the order to that extent is set aside. In so far as the setting aside

penalty for the earlier period is concerned, the same is upheld. In view of




@ the above, the appeal is partially allowed and the penalty under Section 76 in
respect of delay in payment for months of April, 2005, June, 2005 and

August, 2005 is restored.

( M. Veeraiyan )
Member(Technical)
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