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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. IV
Customs Appeal No. 500 of 2009 (SM)

[Arising out of the Order-in-Appeal No. 26/CUS/LDH/2009
dated 02/6/2009 passed by The Commissioner of Customs
(Appeals), Chandigarh. ]

For Approval and signature :

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the tair
copy of the order?

4. Whether order is to be circulated to the
Department Authorities?

M/s Dhillon Enterprises Appellant
Versus

CC, Amritsar Respondent

Appearance

Shri Saurabh Kapoor, Advocate — for the appellant.

Shri Surendra Shah, Authorized Representative (JDR) — for
the respondent.

CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)




DATE OF HEARING : 17/09/2009.
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‘R/W/j Order No. [%7//7/077 g/‘/[%’fed:

Per. Rakesh Kumar :-

This is an appeal against order-in-appeal  No.
26/CUS/LDH/2009 dated 02/6/2009 by which CCE (Appeals),
Chandigarh — 1 upholding the order-in-original dated 18/8/08
passed by the Additional Commissioner, Customs, Ludhiana,
enhancing the assessable value of the imported — “used CRT
monitors 177 and 19” and old and used P-1II computer system

with monitor” to Rs. 8,22.,300/- ordering confiscation of the goods

with option to be redeemed on payment of redemption fine of Rs.
2,30,000/- redemption plus duty on the enhanced the value and

also imposing penalty of Rs. 60,000/- on the appellant.

2. Heard both the sides.

21  Shri Saurabh Kapoor, Advocate, the learned Counsel for the
Appellant pleaded that he accepts that the import of the old and
used CRT monitors and computers also P-III computer system
with monitors was in contravention of the EXIM policy, that this

is the first import of these items made by the appellant and after
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this import, no other import had been made, that since the
appellant have accepted the loaded value and paid duty on that
basis. the profit margin has been totally wiped out and the
appellant have suffered a loss of Rs. 1,78,813/- and that if the
redemption fine of Rs. 2,30,000/- and penalty of Rs. 60,000/- is
maintained, their loss would further increase and that
enhancement of the assessable value levied of the redemption fine
and penalty upheld by the impugned order. He, therefore, pleaded
for waiver of the redemption fine and penalty and at least
redemption. He also pointed out that the order-in-original itself
mentions the market value of the goods at Rs. 8,22,300/- and the
each had been charged on this basis and thus from the order-in-
original itself is clear that the goods have been sold at a loss..He
cited the judgments of Tribunal in the case of Bansal Industries
vs. CC, Chennai reported in 2007 (217) E.L.T. 375 (Tri. —
Chennai), wherein taking into account the loss suffered by the

importer on the import, the fine was totally waived.

2.2 Shri  Surendra  Shah, the learned Departmental
Representative defending the impugned order pleaded that when
the appellant have themselves accepted that the import was the
contravention of the EXIM policy and hence in contravention of

the prohibitions imposed under Section 11 of the Customs Act,




1962, the goods would be liable for confiscation under Section
111 (d) of Customs Act, 1962 and the importer would be liable for
penalty under Section 112 ibid and that in view of this, the
redemption fine and penalty have been correctly imposed. He also
pleaded that the redemption fine of Rs. 2,30,000/- and penalty of
Rs. 60,000/- is not too high and that loss offered by the importer
on account of payment of duty on the loaded value is of no

relevance for determination of the quantum of redemption fine.

3. I have carefully considered the submissions from both the

sides and perused the records.

3.1 There is no dispute about the fact that the import is in
contravention of the provisions of the EXIM policy and hence the
provisiorsof Section 111 (d) would be attracted for confiscation of
the goods and the provisiors of Section 112A of the Customs Act
would be attracted for penalty on the Appellant. The dispute is
over the quantum of the redemption fine... -~ Jt is settled law
that in such cases of imporg/which have been made in
contravention of the provisions of the EXIM policy and hence in
violation of the prohibitiory imposed under Section 111 of the
Customs Act, the quantum of redemption fine in lieu of
confiscation should be sufficiently high to mop up the entire

r Hotv i~
margin of proﬁt, C , In this case, | find that there is no
., /)




calculation of the quantum of redemption fine in the order-in-
original and according to the appellant, they have suffered a loss
of Rs. 1,78,813/- excluding the redemption fine and penalty and if
the redemption fine and penalty are maintained their losses would
increase,©n the other hand I find that since this is a case of import
of goods in contravention of the provisiorgof EXIM policy, this is
not a case for total waiver of fine and penalty,even if the =~
imposition of the same results in loss to the Appellant. Having
regard to the circumstances of the case and the fact that the
appellant have paid duty on the enhanced value, I am of the view
that the endsof the justice would be met if the redemption fine is
reduced to Rs. 1,00,000/- (Rupees One Lakh) and the
quantum of penalty is reduced to Rs. 20,000/- (Rupees Twenty

Thousand). The impugned order stands modified. as above.

(Dictated and pronounced in open court.)

(Rakesh Kumar)
Member (Technical)
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