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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block-2, R.K. Puram, New Delhi.
Principal Bench, New Delhi

Date of hearing: 28.8.2009

ST/Stay/2037/09-SM(BR) in
Appeal No. ST/554/09-SM(BR)

(Arising out of Order-in-Appeal No.478/CE/APPL/JAL/2008/388 dated
02.02.2009 passed by the Commissioner (Appeals) Central Excise,
Chandigarh)

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

1. Whether Press reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

7 Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in N\ ¢

any authoritative report or not? N

3. Whether Their Lordships wish to see the fair copy

of the Order?
4. Wheth.ef Order is to be circulated to the Departmental 7 ){/}
authorities? :
M/s Tajindera Distributors Appellants/Applicants
Vs.
C.C.E., Chandigarh Respondent
Appearance:

None for the Appellants/Applicants and
Shri S. Gautam, SDR for the Revenue

Coram: Hon’ble Mr P.K. Das, Member (Judicial)
\OI\HRL Order No._ \ 2 \Y \W gML‘@
SThy GRVER - S 2|2erq SM &




Per: P.K. Das

None appears on behalf of the appellant. By letter dated
24.8.2009, the appellant requested to decide the matter on merits in
their absence. After hearing the LD. S.D.R. on behalf of the Revenue
and on perusal of the records, I find that the issue involved in this case
is narrow compass and, therefore, after granting stay, the appeal is
taken up for hearing.

2. The appellant was providing services of loading, stacking
and unloading of cement in the godowns of M/s Sarav Shaktiman
Traders (P) Ltd. and M/s J.K. Cement Works on contract basis. They
received notice from the Service Tax Department that they are liable to
pay service tax under the category of “Cargo Handling Services.” On
11.6.2004, the appellant deposited an entire amount of Tax of
Rs.43,081.00 alongwith interest of Rs.4,991.00. A show cause notice
dated 04.8.2004 was issued proposing to impose penalty on various
Sections of the Finance Act, 1994. Original Authority imposed penalty
of Rs. 90,662.00 under the provisions of Section 75 A, 76, 77 and 78 of
/thg said Act. Hmm‘?)ﬁé appeal was dismissed for non-compliance of
stay order.

3. After hearing the Ld. D.R. and on perusal of the records, it is
seen that the appellant pleaded before the Commissioner (Appeals) that
they are a small entrepreneur and deposited the entire amount of
Service Tax alongwith interest as soon as it came to their knowledge.
They also pleaded financial hardship. Prime-facie, I find that the
appellant provided “Cargo Handling Services” to the company as per
contract. It appears that the appellant acted in a bona fide manner and

deposit;@kentire amount of Service Tax alongwith interest before issue




of the show cause notice. Thus, it is a fit case for waiver of pre-deposit
of entire amount of penalty for the purpose of hearing appeals for
merits. As the Commissioner (Appeals) has not decided on merits, it is
appropriate to send back the matters to Commissioner (Appeals) to
decide on merits.

4. Hence the impugned order of Commissioner (Appeals) is
set-aside and the matter is remanded to Commissioner (Appeals) to
decide on merits. It is made clear that the observation in this order
would not influence the decision of the Commissioner (Appeals) on
merit. The appeal is allowed by way of remand.ﬁéedless to say that the
Commissioner (Appeal) shall give reasonable opportunity of hearing
before decision. Stay application is disposed of.

(Dictated and pronounced in the open court.)

(P.K. Das)
Member (Judicial)

K. Gupta




