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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

COURT —-11I

CUSTOMS APPEAL NO. 746 OF 2008-SM

[Arising out of Order-in-Appeal No. 106/CUS/Rev/LDH/2008 dated
2.9.2008 passed by the Commissioner (Appeals) Custom & Central
Excise, Chandigarh]

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

1. | Whether Press Reporters may be allowed to see the (
order for publication as per Rule 27 of the CESTAT |
(Procedure) Rules, 19827

CESTAT (Procedure) Rules, 1982 for publication in

2. | Whether it would be released under Rule 27 of the |
o v
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of |

the order? /
4. | Whether order is to be circulated to the Departmental {9
authorities? \/ o
C.C., Amritsar Appellant
Vs.
M/s. Steel Links Respondents
Appearance:

Shri S.K. Bhaskar, SDR for the Revenue;
Shri Saurabh Kapoor, Advocate for the assessee

Coram:

Hon’ble Mr. P.K. Das, Member (Judicial),




Date of hearing/decision: 20" August, 2009
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S
FINAL ORDER NO. |2\9 \W 9 - dated

\

Per P.K. Das:

Revenue filed this appeal against order-in-appeal No.
106/CUS/Rev/LDH/2008 dated 2.9.2008 whereby refund of Rs. 36,315/-

sanctioned by the original authority,was upheld and the appeal filed by

]
the Revenue was dismissed.

2. Learned D.R. on behalf of the Revenue reiterates the grounds of
appeal. He submits that the respondents paid duty on the basis of
assessed Bill of Entry. They had not challenged the Bill of Entry in
respect of excess payment of duty before the Commissioner (Appeals). It
is covered by the decision of the Hon’ble Supreme Court in the case of
Priya Blue Industries Ltd. vs. C.C. (Preventive), reported in 2004 (172)
ELT 145 (SC). He has also submitted that the assessing authority cannot
re-open the assessment order.

3.  Learned Advocate on behalf of the respondents reiterates the
findings of the Commissioner (Appeals). He submits that due to clerical
mistake weight of scrap in weighment slip No. 18426 was wrongly
mentioned as 26.920 M.T. instead of 16.920 M.T. Thus, the respondents
paid excess custom duty on 10 M.T. He also submits that re-assessment
was done in accordance with the provisions of Section 149 of Customs

Act, 1962. He relied upon the decision of Hon’ble Punjab & Haryana

High Court in the case of Bansal Alloys & Metals Pvt. Ltd. vs. C.C,,




Amritsar vide Order dated 9™ July, 2009 in CUSAP No. 14 of 2009
(O&M).
4.  After hearing both sides and on perusal of the records, I find that
the Revenue has not disputed the fact in the grounds of appeal that there
was a clerical mistake on the weight of scrap on weighment slip. The
Commissioner (Appeals) observed that it is not the case of correction of
clerical mistake or error arise from accidental slip or omission but, in this
case re-assessment has been made on account of difference in earlier
ascertained weight and finally ascertained weight of the goods. Thus, re-
assessment was done under Section 149 of the Act, which provides
amendment of documents. Proviso to Section 149 of the Act provides
that no amendment on Bill of Entry or Shipping Bill or Bill of Export
shall be so authorized to be amended after imported goods have been
cleared for home consumption except on the basis of documentary
evidences which are still exists at the time when the goods were cleared,
deposited or exported, as the case may be. In the present case, it is
evident that the documents as amended were in existence at the time
when the goods were cleared. It is seen that the Hon’ble Punjab &
Haryana High Court on the identical situation allowed the refund claim in
the case of Bansal Alloys & Metal Pvt. Ltd. Finding of the Hon’ble
Court is reproduced below:-

“The competent authority under Section 27 of the Act,

subject to fulfilment of the conditions laid therein, was fully




competent to exercise its discretion and in view of provisions of
Section 149 of the Act permit the amendment of Bill of Entry, on
the basis of documentary evidence (examination report Ex. A/1),
which was in existence at the time the goods were cleared, and
order refund of excess duty paid and collected. It is apparent from
the record that in the present case the proper officer/assessing
officer who assessed the duty and was competent under Section
149 to permit the amendment in the Bill of Entry was the Assistant
Commissioner of Customs, who is also the competent authority
before whom the refund application is maintainable. It is further
apparent from the record that the application for refund, duly
maintainable was made before the Assistant Commissioner of
Customs, who vide his order dated 31.12.2007 (Annexure A/3)
sanctioned the refund of excess duty. Therefore, in our considered
opinion, the finding recorded by the Commissioner (Appeals) that
the Assistant Commissioner was not competent to pass the refund
order is not sustainable and we hold that the claim of refund of
excess duty paid by the appellant-importer/assessee was
maintainable and was rightly sanctioned by the competent
authority.  The impugned orders passed in appeal by the
Commissioner (Appeals) and the learned Tribunal are thus not
sustainable. Hence, the claim of refund of excess duty paid by the

appellant-importer/assessee in the facts of the case is allowed.”




5. Learned D.R. strongly relied upon the decision of the Hon’ble

Supreme Court in the case of Priya Blue Industries Ltd. (supra). I find

that the Hon’ble Punjab & Haryana High Court in the case of Bansal

Alloys & Metals Pvt. Ltd. while passing the decision considered the

decision of the Hon’ble Supreme Court in the case of Flock (India) Pvt.
Ltd. & Priya Blue Industreis Ltd. as under:-

“In Flock (India)’s case (supra) the question involved was

with regard to rate of duty leviable under the Central Excise Act,

1944 read with Central Excise Rules. The assessee therein claimed

that product in question was wrongly classified under a particular

tariff item number instead it ought to be classified under a different

item number and therefore, claimed refund of the differential duty.

The Assessing Officer under Rule 173-B was required to make an

inquiry as he deemed fit and approve the classification as he

considered necessary and thereafter to make all the clearances of

the goods. The case being of disputed assessment involving an

adjudication process of the nature envisaged under the rules, the

Hon’ble Supreme Court held that the claim for refund of assessee

could not be entertained in view of the assessment order not having

been challenged despite being appealable. The Hon’ble Supreme

Court in Priya Blue’s case (supra) followed the view expressed in

Flock (India)’s case (supra) although the refund claimed by the

assessee was under the Customs Act, 1962. In Priya Blue’s case




(supra) the importer paid the duty assessed under protest.
Therefore, it was held that without assessment order having been
modified in appeal or reviewed a claim for refund could not have
been made.”
6. In view of the above discussion and the decision of the Hon’ble
Punjab & Haryana High Court, I do not find any reason to interfere with
the order of the Commissioner (Appeals). Accordingly, appeal filed by
the Revenue is rejected.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




