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IN THE CUSTOMS, EXCISE & SERVICE
TAX APPELLATE TRIBUNAL,

WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

COURT - 111

SERVICE TAX APPEAL NO. 342 OF 2007-SM

[Arising out of Order-in-Appeal No. 117-ST/BPL/2006 dated 21.03.2007
passed by the Commissioner (Appeals), Central Excise, Bhopal]

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)
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Date of hearing/decision: 26" August, 2009
— Sm (B,
FINAL ORDER NO._| 225 / 277 gated &
7

Per P.K. Das:

The relevant facts of the case, in brief, are that the appellants are
engaged in the manufacture of Soya Qil exempted under notification No.
3/2006 dated 1.3.2006 and De-Oiled Cake chargeable to nil rate of duty.
The appellants has been exporting De-Oiled Cake under Bond. The
appellants filed refund claim of Rs. 2,80,053.58 of Cenvat credit on input
service i.e. GTA service, Insurance, Brokerage service, and Travel
Agency service under Rule 5 of Cenvat Credit Rules, 2004. The original
authority rejected the refund claim, which is upheld by the Commissioner
(Appeals).

2. Learned Advocate on behalf of the appellants submits that the
goods were cleared under bond and there is no dispute that the goods
were exported and, therefore, unutilized credit would be refunded under
Rule 5 of Cenvat Credit Rules, 2004. He submits that on the identical
situation the Hon’ble Bombay High Court in the case of Repro India Ltd.
vs. UOI & Anrs., reported in 2008 (88) RLT 461 (Bom.) allowed the
refund of unutilized Cenvat credit even on exempted goods or goods
chargeable to nil rate of duty, exported under bond. He also relied upon
the decision of Division Bench of the Tribunal in the case of CCE,
Chandigarh vs. Drish Shoes Ltd., reported in 2009 (90) RLT 686

(CESTAT-Del.). He further submits that Singly Member Bench of the




Tribunal on the identical issue in the case of Punjab Stainless Steel
Industries vs. CCE, Delhi-1, reported in 2008 (226) ELT 587 (Tri. — Del.)
allowed refund claim, which was upheld by the Hon’ble Delhi High
Court, as reported in the case of CCE, Delhi-I vs. Punjab Stainless Steel —
2009 (234) ELT 605 (Del.).

3. Learned D.R. on behalf of the Revenue reiterates the finding of the
Commissioner (Appeals). He submits that Commissioner (Appeals) in
detail discussed the change of Cenvat Credit Rules, 2002 and Cenvat
Credit Rules, 2004, whereby refund of unutilized credit under Rule 5 of
Cenvat Credit Rules, 2004 was restricted. He also submits that the case
law relied upon by the learned Advocate in the case of Repro India would
not apply in the present case. It is his contention that in the case of Repro
India (supra) the assessee was manufacturing dutiable and exempted
goods but, in the present case the appellants are manufacturing only
exempted goods.

4. After hearing both sides and on perusal of the records, I find that
the appellants exported De-oiled Cake which is chargeable to nil rate of
duty. The main contention of the Revenue is that the appellants are
engaged in the manufacture of only exempted goods and, therefore, Rule
5 of Cenvat Credit Rules, 2004 would not apply. Learned SDR
contended that Rule 5 of the Rules would apply in the context of
manufacture of dutiable and exempted goods. I find that this issue has

already been decided by the Hon’ble Bombay High Court in the case of




Repro India Ltd. (supra). In the said case the assessee was engaged in the
manufacture of printed books which was chargeable to nil rate of duty.
The assessee exported printed books entirely and claimed refund of
unutilized credit under Rule 5 of Cenvat Credit Rules was allowed. The
findings of the Hon’ble High Court are reproduced below:-

“Even though Rule 6(1) of the Cenvat Credit Rules, 2004 provides
that no Cenvat credit will be available in respect of the inputs used in the
manufacture of exempted products, Rule 6(6)(v) of the Cenvat Credit
Rules creates an exemption inter alia in respect of the excisable goods
removed without payment of duty for export under bond in terms of
Central Excise Rules, 2004 the petitioners are entitled to avail Cenvat
Credit in respect of the inputs used in the manufacture of final product
being exported irrespective of the fact that the final products are
otherwise exempt.”

5. Commissioner (Appeals) observed that Rule 6(6) of Cenvat Credit
Rules, 2002 indicates the words “exempted goods”, which was changed
in Rule 6(6) of Cenvat Credit Rules, 2004 with the word “goods removed
without payment of duty.” It has been observed that Rule 6(6) of Cenvat
Credit Rules, 2004 restricted the refund of unutilized credit in respect of
inputs used in the manufacture of exempted goods or exempted service. 1
find that the Bombay High Court in the case of Repro India Ltd. (supra)

observed as under:-




“A perusal of the aforesaid Rules would clearly show that sub-rule
(1) to (vi) are identical and difference in rule 6(6) of the Cenvat Credit
Rules 2004 and Rule 6(5) of the Cenvat Credit Rules, 2002 is not
relevant for the purpose of the present case. Rule 6(1), 6(2), 6(3) and
6(4) of the Cenvat Credit Rules under Cenvat Credit Rules, 2002 as well
as under the Cenvat Credit Rules, 2004 remains the same. As noted
earlier the object and purpose of rule 6(6) of Cenvat Credit Rules, 2004 is
to promote the policy of the Government that the benefit of duty paid on
input is available as credit in respect of certain exempted goods as well as
the exempted goods exported under bond. The minor change in the
wordings of Rule 6(6) of the Cenvat Credit Rules, 2004 by using the term
“excisable goods” instead of exempted goods is that the term ‘exempted
goods’ may not cover the dutiable goods which are exported under bond.
Therefore, in order to widen and cover both dutiable and exempted goods
exported under bond, Rule 6(6) of Cenvat Credit Rules, 2004 uses the
expression “excisable goods”. As an illustration, if a car which is
dutiable is exported under bond without payment of duty there may be
doubt as to whether credit on the inputs will be available, since the car is
cleared without payment of duty under Rule 6(5) of Cenvat Credit Rules,
2002. Tt could be argued that it covers only the exempted goods exported
and not dutiable goods exported. In order to cover such a situation also,

Rule 6(6) of Cenvat Credit Rules, 2004 used the expression ‘excisable




goods’ which is wider to include both dutiable as well as exempted
goods.”

6. I have also noticed that in the case of Punjab Stainless Steel
Industries (supra) that the assessee exported stainless steel utensils
exempted from payment of duty and claimed refund of duty paid on
inputs used in exported goods. The Tribunal held that the manufacturer
is entitled to refund of the credit of inputs used in exported goods, which
was upheld by the Hon’ble High Court.

7. Inview of the above discussion, I find that the appellant is eligible
for refund of Cenvat credit in exported goods under Rule 5 of Cenvat
Credit Rules. The impugned order is not sustainable. Accordingly, same
is set aside and the appeal is allowed with consequential reliefs.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




