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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

COURT 111

CENTRAL EXCISE APPEAL NO. 1405 OF 2007-SM

[Arising out of Order-in-Appeal No. 30/RPR-1/2007 dated 9.2.2007
passed by the Commissioner (Appeals-I), Central Excise & Customs ,
Raipur]

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

order for publication as per Rule 27 of the CESTAT

1. | Whether Press Reporters may be allowed to see the
(Procedure) Rules, 19827 \

CESTAT (Procedure) Rules, 1982 for publication in

2. | Whether it would be released under Rule 27 of the M '
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of /

the order?
4. | Whether order is to be circulated to the Departmental |” | C)
authorities? 7 '
M/s. Cosmos Castings (India) Ltd., Appellants
Vs.
C.C.E, Raipur Respondent
Appearance:

Shri A. Jaju, Advocate for for the assessee;
Shri S.N. Srivastava, DR for the Revenue

Coram:

Hon’ble Mr. P.K. Das, Member (Judicial),




Date of hearing/decision: ZOLth August, 2009
| o GV
FINAL ORDER NO. 12>6 { >o7 7 dated

Per P.K. Das:

The relevant facts of the case, in brief, are that the appellants are
engaged in the manufacture of M.S. Ingots classifiable under Sub-
heading No. 7206.90 of the Schedule to the Central Excise Tariff Act,
1985. The appellants were availing Cenvat Credit facility. They
purchased three consignments  from M/s. Maheshwari Udyog,
Visakhapatnam under cover of duty paid Central Excise invoices issued
by registered dealer. They availed credit on the inputs on the basis of
invoices of M/s. Maheswari Udyog 2 registered dealer. It has been
alleged that M/s. Maheshwari Udyog purchased the goods from M/s. A.S.
Traders, Visakhapatnam who purchased the goods from manufacturer of
goods i.e. Rashtriya Ispat Nigam Ltd., Visakhapatnam. It has further
been alleged that M/s. A.S. Traders would be first stage dealer and
Maheshwari Udyog would second stage dealer. So, invoice issued by
Maheshwari Udygo on the basis of manufacturer’s invoice is invalid
document. A show cause notice was issued proposing demand of duty of
Rs. 42, 668/- and imposition of penalty along with interest. Original
authority dropped the show cause notice. Revenue filed appeal before
the Commissioner (Appeals) whereby adjudication order was set aside.

Hence, the appellants filed this appeal.




2. Learned Advocate on behalf of the appellants submits that there is
no dispute that the goods were received by M/s. Maheswari Udyog
directly from the manufacturer M/s. Rashtriya Ispat Nigam Ltd. and
issued the invoice as registered dealer. He further submits that original
authority dropped the proceedings after examining the report of the
Suptd., Central Excise. He also submits that Maheswari Udyog
purchased the goods from A.S. Traders has no relevancy. He relied
upon the decision of the Tribunal in the case of CCE, Coimbatore vs.
S.S.P.E. Cotton Mills (P) Ltd., reported in 1999 (106) ELT 102
(Tribunal).

3. Learned S.D.R. on behalf of the Revenue reiterates the findings of
the Commissioner (Appeals). He submits that A.S. Traders purchased
the goods from manufacturer who was not a registered dealer. He also
submits that Maheswari Udyog issued the invoice as second stage dealer
but, the goods were not received from first stage dealer and, therefore,
documents issued by Mahewari Udyog are not valid documents. He also
submits that the case law relied upon by the learned Advocate is not
applicable on the ground that in the said case manufacturer’s invoice
indicates dealer’s as well as assessee’s names.

4, After hearing both sides and on perusal of the records, I find that
the original authority observed that Maheswari Udyog had directly

received the goods from manufacturer but purchased the same from A.S.




Traders, Visakhapatnam. For the purpose of proper appreciation,
findings of the original authority are reproduced below:-

“Further M/s. Maheswari has received the goods directly from
manufacturer of goods i.e. M/s. Rashtriya Ispat Nigam Ltd. under cover
of proper duty paying document as reported by the Superintendent.
Central Excise, Gajuwaka II, Range, Dwarkanagar, Visakhapatnam.
Thus particulars of duty payment on the goods covered under the
impugned invoices is not in doubt. Therefore although M/s. A.S. Steel
Traders is not registered as Second Stage Dealers, the invoice issued by
M/s. Maheswari Udyog is to be regarded as Second Stage Dealers
Invoice. And, therefoe, credit shall be admissible on the invoices issued
by M/s. Maheswari Udyog.”

5. Commissioner (Appeals) observed that the goods having been
purchased from A.S. Steel Traders, who are not registered with the
department Maheswari Udyog does not attain the stage of second stage
dealer and, therefore, invoice issued by Maheswari Udyog is invalid
document. It is seen that the Superintendent of Central Excise in this
respect stated that Maheswari Udyog directly received the goods from
manufacturer under the cover of proper duty paying documents. There is
no dispute regarding particulars of duty paid on goods as declared in the
invoice. In the case of S.S.P.E. Cotton Mills (P) Ltd. (supra) the Tribunal
held that there is no dispute that the duty paid goods actually reached the

factory and used therein and Modvat credit cannot be denied. In the said




case invoice contained both the dealer’s name as well as the assessee’s
name since the goods were purchased through dealer but directly
supplied to assessee’s factory and used therein. In the present case the
goods were directly received from the manufacturer and supplied to the
assessee. It appears that Rashtriya Ispat Nigam Ltd. manufacturer of
goods supplied the material under the cover of invoice to Maheswari
Udyog who issued the invoice as registered dealer, which is valid
document.

6.  In view of the above discussion, I find that impugned order passed
by the Commissioner (Appeals) cannot be sustained and it is set aside.
Accordingly, order of the Original authority is restored. Appeal filed by
the appellants is allowed with consequential relief.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




