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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Excise Appeal No.2225 of 2007-SM (BR)

[Arising out of Order-in-Appeal No.40-CE/GZB/2007 dated 27.04.2007
passed by the Commissioner of Central Excise (Appeals), Ghaziabad

(U.P.)]
Date of Hearing/ Decision: 04.08.2009

For approval and signature:

Hon'ble Mr. P.K. Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see ¢
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the :
CESTAT (Procedure) Rules, 1982 for publication }
in any authoritative report or not? !

i

N /\: 2
~

3. Whether Their Lordships wish to see the fair copy : ‘
of the Order? /

4. Whether Order is to be circulated to the Departmental ; \/“/'V)
authorities?

M/s. AMD Metplast (P) Ltd. ...Appellants
(Rep. by Shri Bipin Garg, Advocate &

Shri A. Gupta, Company Secretary)

Vs.

CCE, Ghaziabad ....Respondent
(Rep. by Shri Ishtikhar Baig, SDR)

CORAM: Hon’ble Mr. P.K. Das, Member (Judicial)
2 opq S &
p‘ nod  OrderNo..J240 |27 TDated:04.08.2009

Per P.K. Das:

The appellant filed this appeal against rejection of refund claim of

Rs.9,31,360/- under Section 11 B of the Central Excise act, 1944.




2. The relevant facts of the case, in brief, are that the appellants are
engaged in the manufacture of Crown Cork classifiable under Heading
No.8309 of the Schedule to the Central Excise Tariff Act, 1985. They
have also undertaken Printing of Steel Sheets, which is known as Printed
Sheets classifiable under sub-heading no.7210.30. During the period,
from 28.2.2004 to 18.3.2004, they cleared printed sheets to their sister
unit on payment of duty @ 16% Adv., which should be 8% Adv. as per
Notification No.6/2002-CE dated 1.3.2002, as amended by Notification
No.16/2004-CE dated 28.2.2004. The sister unit availed credit of the
entire amount of Rs.18,62,719/- The jurisdictional Central Excise
Officers insisted the sister unit to reverse the excess credit of
Rs.9,31,360/- (i.e. 8% Adv.). Accordingly, the sister unit reversed the
said amount on 31.1.2005. Then, the appellants took the suo moto credit
in their Cenvat Account on 25.2.2005. They also filed a refund claim of
Rs.9,31,360/- . The Original Authority rejected the refund claim on the
ground of time bar and it is hit by doctrine of unjust enrichment. The
Commissioner (Appeals) upheld the adjudication order on unjust
enrichment.

3. Ld. Advocate on behalf of the appellants submits that the
Commissioner (Appeals) rejected the refund claim on the ground of
unjust enrichment as it was debited on account of duty in favour of buyer

by issuing a Credit Note on 19.1.2005. It is contended that they have




placed Chartered Accountant’s Certificate in support of their contention
that the incidence of duty has not been passed to any other person, which
was not considered by the Commissioner (Appeals). He also submits that
the appellants supplied the Printed Sheets to their sister unit, who
manufactured Crown Cork and, therefore, there is no scope to pass the
incidence of duty to any other person. He also submits that by letters
dated 19.1.2005 and 2.2.2005, they requested to allow them to take credit
in their Cenvat Account. He also submits that in reply to their letters
dated 1.3.2005, the Superintendent of Central Excise directed them to file
the refund claim in proper form, which they haye filed on 10.03.2005. It
is his contention that their claim dated 10.03.200.5 is in continuation of
their letter dated 19.01.2005

4. Ld. DR on behalf of the Revenue reiterates the findings of
the Commissioner (Appeals). He submits that the appellants had not
submitted the Chartered Accountant’s Certificate before the Original
Authority. He further submits that the letter produced by the Advocate
was not placed before the lower authorities. He also submits that the
Chartered Accountant’s Certificate was issued after passing of the
adjudication order. He also submits that the appellants filed refund claim
on 10.03.2005, which is barred by limitation under Section 11 B of the
Act. He further submits that the appellants availed the suo moto credit in

their Cenvant Account as well as they also filed refund claim, which is




mis-leading to the Department and, therefore, they are not eligible for
refund of duty.

5. After hearing both the sides and on perusal of the records, I find
from the order of the Commissioner (Appeals) that the amount in
question was charged by the appellants in their invoice. In terms of
Section 12 B of the Central Excise Act, 1944 every person, who has paid
the duty of excise on any goods under this Act shall, unless the contrary
is proved by him, be deemed to have passed on the full incidence of
such duty to the buyers of such goods. In the present case, there is no
dispute that the appellants charged the duty in their invoices and the
presumption is that the incidence of duty has been passed on to the buyer
even it is a sister unit. Therefore, the principle of unjust enrichment
would apply. I agree with the finding of the Commissioner (Appeals) that
mere issuing Credit Notes, it cannot be proved that the incidence of duty
has not been passed on to the buyers. In any event, it is seen from the
impugned order that the appellants produced the Chartered Accountant’s
certificate, which was not considered. It is noticed that the appellants
have not placed the Chartered Accountant’s Certificate be.fore the
Original Authority The contention of the Id. DR is that the appellants
availed the credit suo moto as well as filed the refund claim. In this
context, 1d. Advocate submits that another proceeding was initiated

against the suo moto credit. In any event, in the present case, the




Commissioner (Appeals) rejected the refund claim on unjust enrichment
and, therefore, the availment of suo mo credit has no relevancy. To meet
the ends of justice, in my view, the evidences placed by the appellants
are required to be examined. Ld. DR submits that the refund claim was
not filed within the stipulated period. Ld. Advocate placed the copies of
the letters dated 19.1.2005 and 2.2.2005, which were also not placed
before the lower authorities as contended by the 1d. DR.

6. In view of the above discussions, I set aside the impugned orders.
The matter is remanded back to the Original Authority to decide the
matter afresh after considering the evidences placed by the appellants.
The appeal is allowed by way of remand.

Order dictated & pronounced in open court on 3.8.2009.

( P.K Das )
Member (Judicial)

Ckp.




