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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
NEW DELHI, PRINCIPAL BENCH NEW DELHI

Appeal No.475/2006-Excise Branch

[Arising out of Order-in-Appeal No0.203-CE/MRT-1/2005 dated
28.11.2005 passed by the Commissioner of Central Excise (Appeals),
Meerut-I]

»

Date of Hearing/ Decision:03.11.2009
For approval and signature:

’ Hon’ble Mr. M. Veeraiyan, Member (Technical)

Hon'ble Mr. D.N. Panda, Member (Judicial)

1. Whether Press Reporters may be allowed to see
* CESTAT (Procedure) Rules, 1982. Vi

2. Whether it should be released under Rule 27 of the : ‘7,7
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy : W
of the Order?
4. Whether Order is to be circulated to the Departmental : W
authorities?
M/s. Triveni Engg. & Indus. Ltd. ...Appellants
(Rep. by Shri Rajesh Chibber, Advocate)
Vs.
CCE, Meerut ....Respondents

(Rep. by Shri Sansar Chand, SDR)

CORAM: Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. D.N. Panda, Member (Judicial)

/E/NA ( OrderNo...d. Y %/.O..Z)MQO@

Per M. Veeraivan:

This is an appeal against the order of the Commissioner (Appeals)

dated 28.11.2005.

2. Heard both sides.
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3. The appellants had cleared and sold M.S. Scrap/M.S. Scrap
(Turnings), generated by dismantling of worn out machinery, furnace,
vessels, pipelines and structures of iron and steel. Show cause notices
were issued alleging that the said scrap sold by them known in common
tradé parlance as waste and scrap of iron and steel products were clearly
différent in terms of its characteristics and usages and therefore
classifiable under Chapter sub-heading No.7205.90. The Note No.8(a) of
Section-XV of Central Excise Tariff Act was also relied upon to allege
that the said products have arisen during the course of manufacture.

4. The show cause notice clearly recorded the submission of Shri T.C.
Sharma, Law Officer that the scrap generated was out of old and used
machinery purchased/installed before April, 1994 and hence, no duty has
been paid as no credit was taken. The Original Authority held that the
goods were manufactured and classifiable as scrap and irrespective of
whether the Cenvat credit has been taken or not, the appellant has to pay
duty and accordingly, confirmed the demand of duty of Rs.21,71,820/-
along with interest and imposed equal amount of penaity. The
Commissioner (Appeals) upheld the order and it has also been observed
by him that the Cenvat credit has been taken on the capital goods, which
has been dismantled and sold as waste and scrap.

5. Ld. Advocate submits that they are manufacturer of sugar. They are
not the manufacturer of iron and steel products. They have only

dismantled, in the course of repair and maintenance, old machinery,

which were not useable any further and the scrap generated during the
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course of dismantling was sold. The disputed goods have arisen out of
capital goods on which Cenvat credit wasEzflgen by them. Therefore, the
question of treating them as waste and scrap arisen during the course of
manufacture does not arise. He relies on the decision of the Tribunal in
the "case of Commissioner of Central Excise, Jaipur Vs. Birla
Corporation Ltd. reported in 2005 (181) ELT 263 (Tribunal-Delhi),
wherein it has been held that the waste and scrap mnesnufacture—of
generated during the course of dismantling or repair will not amount to
manufacture of goods. He also relies upon the decision of the Hon’ble
High Court of Rajasthan in the case of Hindustan Zinc Ltd. reported in
2008 (225) ELT 50 (Rajasthan).

6. Ld. SDR draws our attention to the order of the Original Authority
and submits that as a result of repair and maintenance of the plant, three
types of waste and scrap of iron and steel were generated viz. (i) old and
discarded machine parts as such or broken or cut to pieces (ii) old used
pipes/vessels structures etc. that become unserviceable/unusable due to
erosion & corrosion and (iii) M.S. Turnings that generated during
manufacture of machinery items, captively consumed. He submits that the
irrespective of waste or scrap, they also availed Modvat credit, the duty is
payable as goods manufactured and the waste and scrap shall fall under
Tariff Heading No.72.04.

7. We have carefully considered the submissions from both the sides

and perused the records. The show cause notices clearly propose the

demand of duty on the scrap and waste arisen during the course of
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- dismantling and during the course of repair and maintenance of old and
used machinery. The show cause notices had not brought out that waste
and scrap has arisen during the course of manufacture of any iron and
steel products was sought to be levied to duty under Heading No.72.04.
Furtiler, it is clearly recorded that the waste and scrap in dispute has
arisen out of capital goods, on which credit has not been taken.

8.  Under these circumstances, we are in agreement with the claim of
the appellant that the scrapping of the capital goods when they become
unuseable or when they are dismantled the scrap arising cannot be treated
as generated during the course of manufacture and Section Note relied
upon by the Department has no relevancy to such operations of
dismantling of old and used machinery.

0. In view of the above, we are in agreement with the view of the 1d.
Advocate that the case is covered by the decision of the Tribunal in the
case of Birla Corporation Ltd. cited supra.

10. The impugned orders are set aside and the appal is allowed with
consequential relief as per law.

Order dictated & pronounced in open court on 3.11.2009.

( M. Veeraiyan )
Member (Technical)

( D.N. Panda )
Member (Judicial)

Ckp.




