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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
NEW DELHIL PRINCIPAL BENCH NEW DELHI

Excise Appeal No.2760 of 2007-SM (BR)

[Arising out of Order-in-Appeal No. 147/CE/Alld/2007 dated 25.07.2007
passed by the Commissioner of Central Excise (Appeals), Allahabad.]

Date of Hearing/ Decision:29.09.2009
For approval and signature:

Hon'ble Mr. P.K. Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982.

CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not?

2. Whether it should be released under Rule 27 of the : g\(\\ .

3. Whether Their Lordships wish to see the fair copy

of the Order?
4. Whether Order is to be circulated to the Departmental RN v
authorities? 7& )
M/s. Kesarwani Zarda Bhandar | ...Appellants
(Rep. by Shri S.P. Ojha, Consultant)
Vs.
CCE, Allahabad ...Respondent

(Rep. by Shri S.K. Bhaskar, SDR)

CORAM: Hon’ble Mr. P.K. Das, Member (Judicial)

Q‘h «J  OrderNo. }2M% M/Dated % 2009

Per P.K. Das:

The appellants filed this appeai against imposition of penalty of
Rs.40,000/-. |
2. After hearing both the sides and on perusal of the records, I find
that the main contention of the 1d. Cohsultant is that the appellants had

taken credit in respect of Goods Transport Agencies Services, which they




-y 2
, @ ave not utilised and, therefore, no penalty can be imposed. In this

“onnection, he drew the attention of the Bench to the copy of the
Chartered Accountant’s certificate. He also submits that the Hon’ble
Supreme Court in the case of Commissioner of Central Excise, Mumbai-I
Vs. Bombay Dyeing & Mfg. Co. Ltd. reported in 2007 (215) ELT 3 (SC)
held that the credit taken but before utilisation credit was reversed -
amounts to not taking credit. He also relied upon the decision of the
Tribunal in the case of M/s. Dey’s Medical (P) Ltd. vide Final Order
No.540/09-SM (BR) dated 14.05.2009, wherein it has been held that the
credit taken wrongly and debited ﬂ/{oluntarily, no penalty would be
imposable. On query from the Bench, Ld. Consultant fairly submits that
the Chartered Accountant’s certificate was not placed before the
Commissioner (Appeals).

3. I find that to meet the ends of justice, it is appropriate that the

appellants should be given an opportunity to place the Chartered

Accountant’s certificate before the Commissioner. Accordingly, the
impugned order of the Commissioner (Appeals) is set aside. The matter is
remanded back to the Original Authority 10 decide afresh after

considering the Chartered Accountant’s certificate and the case laws. The

appeal is allowed by way of remand.

Order dictated & pronounced in lopen court on 29.09.2009.

(P.K.Das)
Member (Judicial)
Ckp.




