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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

COURT - 111

CENTRAL EXCISE APPEAL NOS. 286-288 OF 2006-SM

[Arising out of Order-in-Appeal No. 34-36-CE/BPL/2005 dated
28.8.2005 passed by the Commissioner (Appeals) Custom & Central
Excise, Bhopal]

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

1. | Whether Press Reporters may be allowed to see the \
order for publication as per Rule 27 of the CESTAT ,
(Procedure) Rules, 19827 | i

2. | Whether it would be released under Rule 27 of the \ X\;‘.
CESTAT (Procedure) Rules, 1982 for publication in |
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of
the order? ,

4, | Whether order is to be circulated to the Departmental | ~ < )\, |
authorities? 73 )

1) M/s. Ramdevi Steels Pvt. Ltd.,

2) M/s. Mansarowar Steels,

3) Shri Sushil Agarwal Appellants
Vs.

C.C.E., Bhopal Respondent

Appearance:

Shri Bipin Garg, Advocate for the assessee;
Shri I. Baig, SDR for the Revenue




Coram:
Hon’ble Mr. P.K. Das, Member (Judicial),

Date of hearing/decision: 20" August, 2009
l2uy - |2ub )3—01:‘] tm ()

FINAL ORDER NO.

Per P.K. Das:

These appeals arise out of common order and, therefore, all are
being taken up together for disposal.
2. Relevant facts of the case as per records, in brief, are that M/s.
Ramdevi Steels Pvt. Ltd. (Appellant No. 1) are engaged in the
manufacture of ML.S. Ingot classifiable under Sub-heading No. 7206.90 of
the Schedule to the Central Excise Tariff Act, 1985. On 3.7.2003 at night
Central Excise officers of Gwalior Division detained a truck No. UP-93-
5529 loaded with 17.17 M.T. of M.S. Ingots accompanied with Bill No.
33 dated 3.7.2003 of Mansarowar Steels (appellant No. 2 herein) and
bilty No. 690 dated 3.7.2003 of transporter (appellant No. 3 herein). The
goods were detained as it was not accompanied with any central excise
invoice. On 7.7.2003, appellant No. 2 by letter dated 7.7.2003 stated that
the said goods were directly purchased by them from appellant No. 1
vide invoice No. 77 dated 3.7.2003 and submitted copy of invoice. A
show cause notice dated 8.1.2004 was issued proposing confiscation of
the seized goods and trucks and to impose penalties on the appellant.
The original authority confiscated 17.17 M.T. of M.S. Ingots valued at

Rs. 1,08,260/- and imposed redemption fine of Rs. 30,000/-. He also




confirmed the demand of duty of Rs. 26, 923/- on the said goods along
with interest and imposed penalty of equal amount of duty on appellant
No. 1. He also imposed penalty of Rs. 20,000/- on Mansarowar Steels,
appellant No. 2 the trader. He further imposed penalty of Rs. 10,000/- on
the owner of truck, appellant No. 3 along with redemption fine of Rs.
20,000/- on the seized truck.

3.  Learned Advocate on behalf of the appellants submits that the
goods were cleared from the factory of appellant No. 1 on 3.7.2007 at
about 2 A.M. He further submits that the appellant No. 1 handed over
central excise invoice to appellant No. 2 who is a trader. He also submits
that the trader i.e. appellant No. 2 supplied the goods with their invoice to
M/s. Magnum Steel Industries. The Central Excise officers detained
goods about 300 k.m. away from the factory. On investigation, it was
found that truck crossed three different check posts around 2.30 A.M. to
10 AM. on 3.7.2003. He further submits that the dealing person
prepared the invoice No. 77 dated 3.7.2003 on 2.7.2003 afternoon
indicating time of removal at 11.05 AM. of 3.7.2003 under the
impression that the goods would be cleared next morning but the trader
cleared the goods about 2 A.M. on 3.7.2003. He also submits that the
trader produced the invoice to the central excise officers and that there is
no dispute that the said truck was crossed on 3.7.2003 three different
check posts. It is his contention that the goods seized on 3.7.2003 by the

central excise officers are duty paid by invoice No. 77 dated 3.7.2003




and, therefore, demand of duty, confiscation of goods and imposition of
penalty are not justified. He further contended that at the best it is a case
of wrong mentioning of time of removal in the invoice. He relied upon
the decision of the Tribunal in the case of Altos India Ltd. vs. CCE, New
Delhi, reported in 1996 (85) ELT 147 (Tri.).

4. ILearned D.R. on behalf of the Revenue reiterates the findings of
the Commissioner (Appeals). He submits that the invoice No. 77 dated
3.7.2003 is indicating time of removal as 11.05 A.M. and it is found from
the investigation that the goods were cleared about 2.15 A.M. on
3.7.2003 and, therefore, invoice cannot be related to the seized goods.
He further submits that this fact is supported by the investigation that the
said truck crossed three check-posts between 2.30 A.M. to 10 A.M. on
3.7.2003. He submits that it is a clear case of clandestine removal and,
therefore, demand of duty, confiscation and imposition of penalty are
justified. He also submits that the authorized signatory in his statement
stated that the goods of invoice No. 77 dated 3.7.2005 were cleared at
11.05 A.M. He also submits that the case law relied upon by the learned
Advocate would not be applicable in the present facts and circumstances
of the case.

5. After hearing both sides and on perusal of the records, it is seen
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that on 3.7.2003 night central excise ofﬁcersf‘detained truck No. UP-93-

5529 loaded with 17.17 M.T. of M.S. Ingots accompanied with Bill No.

33 dated 3.7.2003 of the Appellant No. 2, Builty No. 690 dated 3.7.2003




of M/s. Ra%an Road Lines and weighment slip. Shri Sunil Rajput, driver
of truck inbhis statement on 3.7.2003 stated that he had loaded the goods
from the factory of the appellant No. 1 and left the factory with loaded
truck between 2.15 and 3.00 AM. of 3.7.2003. The central excise
officers made investigation t0 the three check posts and it was found that
the said truck was crossed through three check posts around 2.30 AM. to
10 A.M. on 3.7.2003. On 7.7.2003 appellant No. 2 submitted invoice
No. 77 dated 3.7.2003 of appellant No. 1 to Central Excise officers,
Gwalior showing that the goods were duty paid. On verification it was
found that invoice is indicating the time of removal as 11.05 hrs. on
3.7.2003 and the truck was cleared from the factory of appellant No.1 at
about 3.00 A.M. on 3.7.2003. There is a difference in time of removal as
mentioned in invoice and actual removal and, therefore, it has been
alleged that the appellant No. 1 cleared the goods clandestinely. Shri
Prakash Chandra Srivastava, authorized signatory of appellant No. 1 in
his statement dated 7.7.2003 stated that the goods vide invoice No. 77
dated 3.7.2003 were cleared at 11.05 A.M. on 3.7.2003. It appears from
Adjudication order that Shri Amit Agrawal, Managing Director of
Appellant No. 1 in his statement dated 15.12.2003 before the Central
Excise Preventive officer clarified that the consignment of 17.170 M.T.
of M.S. ingots loaded in truck No. HP-93-5529 was cleared from their
factory on 3.7.2003 around 02.00 to 2.30 hours covered under invoice

No. 77 dated 3.7.2003. As regards, time of removal shown on invoice




No. 77 dated 3.7.2003 i.e. 11.05 A.M. of 3.7.2003, he further clarified
that he had directed his staff to load and clear the goods around 10.00 hrs.
on 3.7.2003, but due to some urgent work the staff left for home after
preparing invoice No. 77 on the evening of 2.7.2003. Shri Jagat Singh,
proprietor of Appellant NO. 2 in his statement dated 16.12.2003 stated
that he had purchased 17.170 M.T. of M.S. Ingots in the capacity of
trader and he had received the documents relating to the consignment in
the night of 2.7.2003 and handed over his firm’s bill No. 33 to the truck
driver at the same time.

6. In the impugned order, Commissioner (Appeals) observed that the
authorized signatory of Appellant No. ] accepted that the goods vide
invoice No. 77 dated 3.7.2003 were cleared at 11.05 AM. from their
factory and, therefore, the said invoice cannot be related with seized
goods. It is revealed from the Adjudication Order that the Officer-in-
charge of three check posts confirmed that the truck in question was
allowed to pass between 230 AM. to 10.00 AM. on 3.7.2003 and the
said truck was not passed again from the post on 3.7.2003. So, the
statement of the authorized signatory of the Appellant No. 1 is contrary
to the report of the check post and such statement is not reliable. The
original authority observed that the statements of Managing Director of
Appellant No. 1 and proprietor of Appellant No. 2 are not correct and
found to be a designed plot as there is no cross reference in invoice No.

77 of Appellant No. 1 and Bill No. 33 of Appellant No. 2. Itis noted that




Appellant No. 2 trader issued trader’s Bill and there is no mandatory
requirement to mention the central excise invoice number in the trader’s
Bill.

7. It is evident that no goods in the said truck was removed vide
Invoice No. 77 dated 3.7.2003 at 11.05 A.M. as mentioned in the Invoice.
It appears that the loaded truck as mentioned in the Invoice No. 77 was
removed at about 2.30 — 3.00 AM. of 3.7.2003. So, the findings of the
lower authorities in respect of demand of duty and confiscation of goods
are not maintainable. In this connection, the relevant portion of the
decision of the Tribunal in the case of ALTOS India Ltd. (supra) is
reproduced below:-

«4  If in fact there had been two removals, the goods covered
by the gate passes of 31-7-1990 would have already been cleared and
delivered. It would be easy for the department to verify this point by
referring to the consignee of the goods. He could have been asked
whether he got the goods in question and if so, when. This has not been
done. The department has also not verified what the actual balance was
on 31st July and how much the Company could have produced and
whatever was produced between 31st July to 4th August, 1990. The
entire records of the factory including the records maintained by the gate
security which Shri Swaminathan says is independent agency show that

the goods were not removed on 31st July. There is, in short, nothing in




the order of the Collector to show there has been certain quantity of
goods manufactured and cleared without payment of duty earlier.

5. This Tribunal has held in  Uptron Powertronics Ltd. V.
Collector of the Central Excise, Meerut [1991 (56)_E.L.T. 245
(Tribunal)= 1991 (35) ECR 3] that it cannot be concluded only on the
basis of assessee’s pre-dating gate pass that there has been evasion of
duty and this ratio would apply to this case. In the absence of any
independent evidence in addition of pre-dating of gate passes, the
Collector’s conclusion that the goods were sought to be removed cannot
be sustained. The appellant would however, be liable to penalty under the
provisions of rules as admitted by the advocate.

6. We allow the appeal to the extent that demand for duty and
confiscation are set aside. The penalty imposed on the appellant is
reduced to Rs.10,000/-.”

8. It is seen that the same truck cannot be removed twice in the same
time. There is no material available that truck number indicated in
invoice No. 77 was removed at 11.05 AM. On the other hand, it is
evident from the records that the said truck cleared with the loaded goods
at about 3.00 A.M. on 3.7.2003. In any event, invoice was not prepared
at the time of removal of goods as admitted by the appellant and,
therefore, penalty is imposable for contravention of the rules. Hence,
imposition of penalty on appellant No. 2 and 3 and confiscation of truck

are to be set aside.




iscussion, demand of duty, confiscation of

0. In view of the above d
No. E/286/06 are set aside.

d redemption fine in appeal

seized goods an
Appeal No. 287/2006 & 288

/2006 are

Penalty is reduced to Rs. 10,000/-.

allowed with consequential relief.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




