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COMMISSIONER, CENTRAL EXCISE .

COMMISSIONERATE, ROHT o E
1 am directed to ‘transmit herewith 2 certified copy of Final order No. C/27-29/09-CUS. DATED 22.01.2009

Section 129, (B) of the Customs Act, 1962 & Financial Act 1994 relating to Service Tax

'

passed by the Tribunal under

= . Assistant Reg{étrar
) ' (Customs Appeal Branch)

Copy to:
- 1. Respondent

COMMISSIONER, CENTRAL EXCISE COMMISSIONERATE, ’

- p.-17 SECTOR-1 ROHTARK (HARYANA)

2. Adv. / Consult
MR.IM SHARMA, CONSLT.
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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. III

Customs Appeal Nos. 91-93 of 2006

[Arising out of Order-in-Original No. 31/Commr/RP/2005
dated 29.11.2005 passed by Commissioner of Central Excise,

Rohtak.]

*For approval and signature:

‘Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K.Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see  :  NO
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

). Whether it should be released under Rule 27: 7/@
. of the CESTAT (Procedure) Rules, 1982 for
w publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair i Seeow
copy of the Order?

| 4. Whether Order is to be circulated to the : 7@
Departmental authorities?

M/s. Suretex India Ltd. Appellants
Shri Ravindar Pal Singh
Shri Surendar Pal Singh

‘ ' Vs.

Commissioner of Central Excise Respondent
Rohtak

Appearance:

Mr. J.M. Sharma, Consultant with Shri Roop Singh,

Advocate for the Appellants
Mr. S.K. Panda, Jt.CDR for the Respondent

CORAM:
Hon'ble Mr. M. Veeraiyan, Member (Technical)
| Hon'ble Mr, P.K.Das, Member (Judicial)
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Date of Hearing /Decision: 22.1.2009 |

QM\ ORDER NO . C/‘/Q’) ,—0’23! /ﬁ_g}

Per M. Veeraivan (for the Bench):

1. These three appeals arise out of same Order-in-Original

and, therefore, are being dealt with by a common order.

2. Heard both sides.
3. The relevant facts, in brief, are as follows:

a) The appellant company was given a letter of approval
in 1994 as a 100% EOU for manufacture of jacquard
cloth and home furnishings. In this connection, they
have imported duty free capital goods valued

Rs.6.24,94,390/- involving duty of Rs.2,38,11,849/-

; and imported duty free raw materials valued at

Rs.12.17 lakhs involving duty amount of

| Rs.12,83,539/-.

b) The appellants claim  that they commenced the
commercial production on 1.4.98 and intimated the

same to the Development Commissioner. The

i appellant also claims that they have exporfed the
goods worth Rs.63.8 lakh. In support of this claim
relied on a show cause notice dated 23.5.02 issuedﬂ;b“};

‘ | the Development Commissioner. In addition, he relie_s :

on two export realisation certificates oné for a sum of

Rs.2,74,321/- in an export of Home Furnishing cloth

and another for a sum of Rs.61,989/- relviétirr;g to
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export of 100% silk fabrics. The appellants claim

that the capital goods have been put into use for

manufacture of goods and raw materials imported
have been used for manufacture of finished goods and
that they have been exported.
Commissioner after personal hearing is over, h_as
taken a report from the jurisdictional Assistant
Commissioner, Panipat, according to which the factory
has not started production and therefore, no export has
been made.
The Commissioner has confirmed the demand of
Rs.2,50,95,388/- which includes a demand of
Rs.12,83,539/- towards the raw materials and imposed
penalties on the appellant company as well as two
Directors of the company who are also appellants
before us.
Learned advocate fairly submits that they have no
evidence in records as of now except the show cause
notice of the Development Commissioner and two
realisation certificatés. He also is not in a position to
confirm whether connected shipping bills for two
consignments are available. These two consignments

relate to only about Rs.3 lakh. He has no other evidence

for other export relating to balance of about Rs.60 lakh.
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He also submits that the report of the Assistant
Commissioner, Panipat has not be\en made available to
them. However, given an opportunity, he assures; to
produce evidence before the adjudicating authority. ’
Learned Jt. CDR submits that the imported capital goods
have not been put to any use. No intimation has b?en
sent to the Central Excise authorities about the
commencement of the production. No evidence of any
manufacturing was produced: During the- re‘levant
period, the appellant was under physical control and
thérefore, the claim that they have made any ex_ppf_t
without the knowledge of the Central Excise authorities
is not acceptable. The Bank realisation certificates
produced do not relaté to goods that ought to have been
exported by the appellant as 100% EOU. He defends the
order of the Commissioner. Further, he submits that he
is not sure whetherl the report of the Assistant
Commissioner, Panipat has been made a\;ailable fto the
appellant or not by the Commissioner before passing the
impugned order.

The main issue relates to_whether the capital goods have
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been used for the intended pur;dses at all. The appellant
claims to have used for manufacture and also made

exports. Commissioner has held that the capit’aly goods
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and raw materials have not been used at all. If the
capital goods have been used evidences like labour
employed, electricity consumed, issue of raw materials
should be available. If the goods worth Rs.63 1ak}h1‘ have
been exported as claimed by them there should be other
positive evidences 1iké shipping bills, transpgr‘;
documents, purchase orders, invoices, Bank realisation
certificates etc. and such evidences have not been placed
before the Commissioner who has adjudicated this case.
The issue whether the goods have been manufactured
and exported using the capital goods and raw materials,
can be decided only after proper appreciation of the
relevant facts. To enable the same, and in the interestﬂ of
justice, we deem it proper to set aside the order of the
Commissioner and remand the matter for de novo
consideration. The appellants are directed to make the
written submission along with relied upon evidence
within 45 days from the date of receipt of this order.
The Commissioner shall make available the copy of the
report of Assistant Commissioner, Panipat to the
appellants. The Commissioner shall decide the case
expeditiously thereafter but within tWo months after the

expiry of time limit given for making written
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submissions by the appellants. All the issues are kept

open.

The appeals are allowed by way of remand on the above

terms.

(Dictated & Pronounced in the open Court)

( M. Veeraiyan )
Member(Technical)

( P.K.Das )
Member(Judicial)




