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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
‘West Block No.2, R.K.Puram, New Delni-110066.
Principal Bench, New Delhi.

C/ 637-38/05-Cus

[Arising out of Order-in-Original No.27/05 dt.7.4.05 passed by the

. Commissioner of Customs, New Delhi)

Hon’ble Mr. S.S.KANG, VICE PRESIDENT
Hon'ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

1. - Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the ,
CESTAT (Procedure) Rules, 19827 g

2. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

w
24

® Whether their Lordships wish to see the fair
copy of the order? ‘

4, Whether order is to be circulated to the

V20 A O

. Department Authorities:
* M/s. B.R.Export ,
Sh. Vinod Kumar Gupta Appellant
Versus
"~ Commissioner of Customs,New Delhi Respondent
~ Appearance

Shri V.K.Agarwal, Adv. For Appellant
Shri A.K.Madan, Authorised Departmental Representative(DR) For
Respondent ,

Coram: Hon’ble Mr. S.S.KANG, VICE PRESIDENT
Hon'ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

~ Date of decision: 21 10.08 /
N ( Order No. (’// 2 ~@3 ﬁ%

. Per Rakesh Kumar:

The allegation against the Appellants is that during the period from
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The basis

. | -

,‘ fraudulently claimed the drawback amounting to Rs.21,55,788/-.

(a) When the value of the exported goods declared by the consignees ;

in the UAE in the “Import bilty” filed by them, which was

procured through Consulate General of India in UAE, was

compared with the FOB value of the same goods declared by the

|
\
|
\
|
|
|
% of this allegation is that —
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Appellant in the respective shipping bills, the imp

declared by the consignee in the UAE were found to be about

'1/25™ of the FOB value declared by the Appellant in the shipping
bills, and this indicates that very cheap and inferior quality goods

were being exported by the Appellants by heavily over invoicing

e
the same, with intention fer fraudulently claim duty drawback,

| and

(b) Shri Vinod Kumar Gupta, who is running the Appellant firm in

the name of his uncle Shri Ram Prakash Gupta, has, in his

.statement dt.10.5.02 stated that he was exporting Readymade
garments and socks to M/s. Hassan Abdullah Trading Co. UAE,
and M/s. Sraaeed Al-Mutorshi Trading‘, UAE, that the company
M/s. Hassan Abdullah Ali Trading) JJ is of his friend Shri
Sanjay Agrawal who had told him to export the readymade
garments to his company in Dubai at any rate, that he had over

invoiced the consignments to claim higher drawback and that

20% of the profit being earned was being given by him to Shri

Sanjay.

11 Ttis on this basis that the Commissioner vide the impugned order-in--

*

original dt.7.4.05,has —
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(a) confirmed the demand of drawback amounting to Rs.21,55,‘78f§/-

h)

3

| “under Rule 16A of the Customs & Central Excise Drawback Rules,i995

read with Section 76(1)(b) of the Customs Act,1962 alongwith interest on it
g

at the appiicable rate under Section 75A of the Ac't]‘ | {[ o
(b) held the readymade garments and socks  valued at
R§.1,6Q,6d,739/— exported to Dubai under six shipping bills, listea in
Annexure ‘A’ to the show cause notice, liable to confiscation under Section
113 (d) of the Customs Act, but since the goods are not available for

| confiscation, has imposed fine of R52,>00,000/- in lieu of confiscation’ aI‘ld
) © imposed penalty of Rs.10 lakhs on Shri Vinod Gupta under

Seéfion 114 of the Customs Act,1962. ;

2 ~ Heard both the sides. .
2.1  Shri V.K.Agarwal, Advocate, the learned Counsel for the Appellants,
made the following submissions:

(1) The Appellants had exported three consignments of Readymade
garments to M/s. Saeed Al Mutorshi Trading, UAE and three consignments

of Socks to M/s. Hassan Abdullah Trading Co.,UAE. The goods were

allowed clearance after proper scrutiny and examination as the exports had

been made under drawback claim. The Appellant have received the export

~ proceeds in their bank account with the State Bank of Bikaner & J aipur.

(2) So far as shipments of Readymade. Garments are concerned,

: excepf for one photocopy of declaration filed by the consignee before Dubai

Customs, which is also unsigned and unattested, the Department has not

produced any material evidence to challenge the price of readymade

- garments declared by the Appellants. In respect of shipment of Socks, even

the consignee’s declaration is not produced.




(3) Drawback of Rs.9,60,096/- had been claimed in respect of e)iport
of three consignment of socks. The socks had been purchased in India at
Rs.18/- per pair and had been exported at the FOB price of Rs.64/- per pair.

No inquiljy has been conducted by the Departmer—‘lf that market price of the

. socks was less than the drawback claimed. Similarly, no such inquiry has

been conducted in respect of readymade garments.

(4) If US$ 6380/- mentioned by the consignee in Dubai in the Import
bill filed before Dubai Customs /in respect of the three shipments of
readymade garments, covered by the Shipping bills No.1185057 dt.19.ld.01,
1185139 dt.19‘.10.01 and 1185243 dt.20.10.01 is accepted as correct, it
wo;ld mean per piece price of Rs.10/- which is not possible. Therefore,
wi:hout any 6ther independent evidencg the price declared by the importer in
Dubai cannot be taken on the sole basis for determining the correctness of
the FOB price of export from India. Moreover, no inquiry has been
conducted with the Appellant about issue of parallel invoice by them and
there is no evidence in this regard.

(5) Hon’ble Supreme Court in case of CC, New Customs House,
Mumbai vs Vishal Exports Overseas Ltd. reported in 2007(79)RLT.234(SC),
while dismissing the,Re\}enue’s appeal has held that when the declared FOB

value of Rs.157/- per piece of mugs is supported by the bank’s remittance

certificate and there is no evidence of the FOB price being not genuine, the

- same cannot be rejected even if it is 450% of the local purchase price of

- Rs.35/- per piece. Same view has been taken by the Tribunal in case of

Guru Nanak Exports vs Commissioner of Customs, New Delhi reported in
2007(215)ELT.277.

(6) In view of Hon’ble Supreme Court’s judgment in case of Priya

Blue Inds. Ltd. vs CC reported in 2004(172)ELT.145(SC) held "that
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assessment cannot be reopened without review of shipping bill assessment.
The Tribunal in case of Vittese Export Import vs Commissioner of
Customs(Export Promotion), Mumbai ; reported in 2008(224)ELT.241 has
held that when during the assessment of _the shipping bill , the declare}d FOB
value and PMV were reduced by the assessing officer and this assessment
was not challenged by the Department by filing a review appeal, it attained
firality and by invoking charge of mis-declaration, the Revenue cgnnot ask
for re-assessment of the consignment.

(7) No redemption fine in lieu of confiscation under Section 125 of

A
the Customs Act,1962 can be imposed/, dn respect of the six consignments

£

- exported to Dubai;}as the same are neither available for confiscation nor their

=

export had been allowed against bond e?(écuted by the Appellant binding the
Appellant to produce the goods when required by the Department. In tlﬁs
regard, reliance is placed on Tribunal’s order in case of CC, Amritsar vs
Indeep Impex reported in 2008(86)RLT.871(CESTAT-Del.)
2.2 Shri AK.Madan, the learned Departmental Representative made the
following submissions: za

(1') The proprietor of the Appellant’s firm is Shri Ram Kumar Gupta
but on enquiry it was found that it was being run by his nephew Shri Vinod
Gupta which shows that this firm had been opened by Shri Vinod Gupta in
the name of his uncle with a view fo earning undue duty drawback
fraudulently by exporting very cheap quality garments and socks at highly
over invoiced prices.

(2) Shri Vinod Gubta has not been able to provide the names of his
suppliers of fabrics and socks and fabrication of garments.

(3) Shri Vinod Gupta in his statement dt.10.5.02 has admitted over

invoicihg of the exports. Shri Gupta , inspite of ample opportunity having

4
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been given has not been able to produce the purchase invoice of the socks
and the fabrics. The bills of the fabricators who are claimed to have made
thé garments, bear the dates after the dates of exports, which indicates .that
the same are bogus.

(4) The Assessments can be re-opened in the cases of fraud.' in'this

regard, reliance is placed on Hon’ble Supreme Court’s judgment in the case

. of UOI vs Jain Shudh Vanaspati Ltd. reported in 1996(86)ELT.460(SC)

“wherein it was held that SCN under Section 28 of the Customs Act can be

issued for demand of duty without revising under Section 130, the clearénce
~order passed under Section 47, if the clea.rance order had been obtained by
fra:ld.

: (5) The redemption fine in lieu of confiscation under Section 125 is
imposable even if the gooéé ﬁheld to be liable for confiscation under Section
1 13 are not physically available for confiscation.

(6) Since the PMV of the goods is less than the draw back claimed
and since no remittance have been received, the drawback already claimed
by the Appellant is not admissible to them and the same is recoverable from
them with interest.

3. | ‘We have carefully considered the submissions from both the sides and
perused the records. The point of dispute in this case is as to whether three

consignments of readymade garments exported to M/s. Saeed Al Mutorshi

~ Trading, UAE under shipping bills No.1185059 dt.19.10.01, 1185139

| dt.19.10.01 and 1185243 dt.20.10.01 with declared FOB value of US$

1,76,595/-(US$ 6.12 per piece) and three consignments of socks exported to

M/s. Hassan Abdullah Trading LLC, UAE under shipping bills No.1202844

dt.15.1.02, 1202846 dt.15.1.02 and 1202847 dt.15.1.02 with declared FOB

value of US$ 5616-/- (US$ 1.30 per piece) are over invoiced and whether
v
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their prevailing market price(PMYV) is less than the drawback ci;timed. Total
drawback claimed in respect- of three consignments of garments is
Rs.11,95,694/- and in respect of three consignrﬁents of ‘ gocks .18

Rs.9,60,094/- and drawback has been denied by the impugneldho_r)dervon the
basis that the PMV of the goods exported is much less than the'drawback
claimed. The basis of the allegation is —

(a) the “import bill” filed by the consignee — M/s. Saeed AI Mutorshi
Trading before Dubai Customs, in respect of the garments exported by the
Appellants under shipping Bill No.1185057 dt.19.10.01,"'"', 1185137
dt.19.10.01 and 1185243 dt.20.10.01, in Which the value of the goods, based
on ?a parallel invoice issued by the Appellant, has been declared as US$
63980/- FQB, as against the value of US$ '1,76,595/- in the three shipping
bills filed before customs authorities in India and

(b) Statement dt.10.5.2002 of Shri Vinod Gupta of the Appellant’s

firm, recorded under Section 108 of the Customs Act,1962 and also the fact
that inspite of having been given ample opportunity, Shri Vinod Gupta could
not produce the purchase invoice in respect of the socks and the fabrics used
* for making the garments exported.
3.1 The Appellant’s piea, on the other hand, is that just on the basis of the
‘ deélara‘tion filed by the consignee before the Customs authorities of the
importing country, it cannot be concluded that the Appellant have over
invoiced the goods, when no market inquiry for ascertaining the PMV of the
-goods was conducted and full remittance for these goods exported has been
received.

3.2 We find that in this case market inquiry for ascertaining the PMV

could not be conducted as neither any sample of the goods exported was

 available nor Shri Vinod Gupta of the Appellant’s ﬁrmﬂ inspite of being 7
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repeatedly asked, produced the purchase bills for the socks and the fa}l?‘rics.
The price declared by the consignees before the Dubai Customs, has,
therefore, to be seen in the background of the Appeliant’s inabilit‘y "to'eithfar
produce the purchase bills of the socks and fa‘bi‘ri'cs used for making the
garments exported or give the details of the persorns from whom the sock§ and
the fabrics had been purchased, and also the fact that the price declared by
the consignee in the “import bill” filed before Dubai Customs, is backed by
the Appellant’s invoice, which in fact, is a parallel invoice iss.ued by the
Appellant. There is no denial from the Appellant that this invoice has not
beén issued by them. Shri Vinod Gupta? in his statement dt.10.5.02, which

has not been retracted, has stated that overinvoicing was being done by him

in order to claim higher drawback and that the profit earned in these exports
was being shared by him with Shri Sanjay of M/s. Hassan Abdullab Trading

Co., UAE. We, therefore, agree with the Commissioner’s finding that the

- goods have been grossly over invoiced by the Appellant with intention to

claim higher drawback and the PMV of the goods is much lower than the
dre}xévbe;ck claimed and therefore, in terms of the provisions of Section
76(1)(b) of the Customs Act, no drawback is admissible and the drawback
paid to the Appellant is fecoverable from them.

3.3 We do not accept the Appellant’s plea that in view of Hon’ble

Supreme Court’s judgment in case of MJs. Priya Blue Ind. Ltd.(supra), the

drawback cannot be recovered without reviewing the shipping bill

Cey _
assessment;as} held by Hon’ble Supreme Court in case of Jain Shudh
g ' '
Vanaspati Ltd.(supra), this principle is not applicable in the cases of fraud.

Since the value of the goods has been misdeclared with intention to claim

F

higher drawback, the Appellant would be liable for penalty under Section

114(iii) of the Act. However, as regards the redemption fine in lieu of

7
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confiscation, we are of the view that the provisions of Section’ 125 are

“applicable only in those cases where either the goods are physically

available for confiscation or the goods had been allowed to be released for

export against a bond executed by the exporter bir;ding him to proiduce the
: ¥
goods when asked and since in this case, the goods had been allowed to be

Py
exported Without any bond and the same are not available for confiscation,
nQ redemption fine in lieu of confiscation can be imposed under Section 125.
We are supported in this view by the Tribunal’s judgement in the case of
CC, Anritsar vs Indeep Impex, reported in 2008(86)RLT.871(CE§TAT-
DEL.). |
4. é In view of the above discussion, ~vvhile we uphold the Commissioner’s
oerer conﬁfming the demand of fraudulently claimed drawback of
Rs.21,55,788/- alongwith interest, under Rule 16 & 16A of the Customs &
Centralv Excise Duties Drawback Rules,1995 read with Section 75A of the

Customs Act,1962 and also the order imposing penalty of Rs.10 lakhs on

Shri Vinod Gupta under Section 114 of the Customs Act, we set aside the

- redemption fine of Rs.2 lakhs imposed on the goods held-to be liable for

confiscation, but Which are not available for confiscation.
4.1  The appeal stands disposed off as above.

Prowe- A on ( ;L/ ?// %)

(S.S.Kang)
Vice President

(Rakesh Kumar)
Member Technical




