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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi

COURT-111

pate of hearing/ decision: 21.1.2009

Customs Appeal No.195 of 2006

Arising out of the order in appeal No.IND—I/493/2005 dated 5.12.05 passed by
the Commissioner (Appeals 1), Customs & Central Excise, Indore.

For Approval and Signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. p.K. Das, Member (judicial)

Whether Press Reporter may be allowed to Se€ the
Order for publication as per Rule 27 of the CESTAT
procedure Rules, 19827

Whether it should be release
(Procedure) Rules, 1982 for publication in any
authoritative report or not?
Whether their Lordships wish to see the fair copy of the
Order?
Whether Order is to be Circulated to the Departmental
" authorities?

Appellant | Respondents
C.C.& C.Ex., VS. M/s Prem Enterprises
Indore

Appearance:

Shri Sunit Kumar, Authorized Departmental Representative (DR) for the Revenue
Shri Alok Barthwal, Advocate for the respondent

CORAM: Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K. Das, Member (Judicial)

per P.K. Das:

Revenue filed this appeal against the Order in Appeal No. IND-
1/493/2005 dated 5.12.05. | |
2. The relevant facts, in brief, are that the respondent importedr"f272,600
pieces of Sealed Acid Batteries from China and filed bill of entry No.989 dated

9.,9.05. The assessing officer enhanced the value. The respondent paid duty on
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the enhanced value and filed appeal before Commissioner (Appeals). The appeal
was allowed with consequential relief. Hence, the Revenue filed this appeal
against the order of the Commissioner (Appeals).

3. Learned SDR reiterates the grounds of appeal. He submité that
respondents accepted the enhanced value and paid duty and therefore, the
appe;l before Commissioner (Appeals) is not maintainable. He relied upon the
Board’s Circular No0.91/2003 dated 14.10.03. Further , he submits that it
appears from the bill of entry that it was disclosed to the respondents that the
value was enhanced on the basis of NIDB data. He also submits that the price
was enhanced on the basis of contemporaneous import price. Revenue is not
bound to prove the invoice value on tﬁe mathematical precision. He relied upon

the decdisions of the Tribunal as under:

i) Poonam Plastic Industries vs. C.C. - 1989 (39) ELT 634
(Tribunal)

ii) Vikram International vs. C.C., Kandla - 2000 (124) ELT 731
(Tribunla) -

iii) Handtex vs. C.C. , Raigad — 2008 (226) ELT 665 (Tri-Del.).

He also relied upon the decision of the Hon'ble Supreme Court in the case of
Punjab Processors Pvt. Ltd. vs. C.C. - 2003 (157) ELT 625 (SC) wherein it has
been held that Customs authorities while assessing the value of import are not
bouﬁd by the figures mentioned in the invoice.

4, Learned Advocate on behalf of the respondent reiterated the finding of
the Commissioner (Appeals). He submits that Commissioner (Appeals) after
examining the case file set aside the enhanced value. He submits that the
respondents had not accepted the enhanced valué. He further submits that the
respondents due to urgency paid duty and cleared the goods, which cannot
discard their right to appeal. He relied upon the Tribunal decision in the case of
K.D. Exportss vs. C.C.., Delhi II - 2005 (186) ELT 526 (Tri-Del.)

5. After hearing both sides and on perusal of records, it is ai® seen that

there is endorsement of the assessing officer in the bill of entry as under:

4l
“Rate per pcs has been enhanced to Rs.24.33. The CHA

agrees with this enhanced rate, if agreed, we may allow

the clearance”
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6. It appears that the assessing officer {?roposed to allow the clearance
subject to agreement of the enhanced value by the importer. There is no
material that the basis of enhancement of value was disclosed to the impo‘rter“.
We are unable to agree with the contention of the learned DR that thfa
respondent accepted the enhanced value. In any event, on perusal of the

|mpugned order, we find that the Commissioner (Appeals) set aside the
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enhanced value after examining the case file. There is no dispute that the

Revenue is not bound by the invoice value and therefore, the case law relied

t

upon by the DR has no relevancy on this issue. We have seen that the
H
Commissioner (Appeals) after examining the files set aside the enhanced value

and the relevant portion of this finding is reproduced below:

"5, On a careful consideration of the submissions
s made by the appellant, I find that the issue to be
dec:ded relates to enhancement of the value deciared by
the appellant/importer in respect of “Sealed Lead Acid
Batteries” imported by them from China. I have also
perused the related file received from ICD, Pithampur.
The appellant has strongly pleaded that they had
entered into a contract with 'the foreign manufacturer
and the agreement was on principal to principal basis
after negotiation and with a condition for 100% advance
; payment before delivery of goods and moreover, the
batteries were of different volts/ ampere. This being so,
enhancing the value of different varieties of the
batteries @ Rs.24.33 per piece without assigning any
valid reason was unreasonable and not justified. I also
find that the subject importation has been done by the
appellant on the basis of a sales contract dated 31.5.05
with M/s Shenzhen Leoch Battery Technology Co. Ltd.,
China, who is stated to be a manufacturer and the prices
have been mutually agreed upon and hence it cannot be
questioned unless the department established that over
and above price some other consideration exists in
arriving at this value. Therefore, the declared value
cannot be rejected without valid reasons. Further; '
enhancing the value of all varieties/categories of the
batteries and assessing them @ 0.55 USD (C & F) based
on NIDB data , in my view, is not justified. Moreover, -
from the records, it is seen no NIDB print out regarding

value of contemporaneous imports is available and .




hence, it is not known as to how the value was

enhanced to Rs.24.33 per piece when the imported .

consignment consisted of three different varieties of

W

batteries.”

7. In the appeal filed by Revenue, the above finding of the Commissioner

(Appeals) was not refuted. We also note that Commissioner (Appeals) pvassed

the order after considering different price of varieties of batteries and adoﬁfion

of thé enhanced price on other varieties of batteries is not acceptable. In view

of that, we do not find any reason to interfere with the order the Commissioner

(Appeals). Accordingly, the appeal filed by Revenue is rejected.

(Dictated and pronounced in open Court)

(M. Veeraiyan)
Member (Technical)

(P.K-Das)
Member (Judicial)
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