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1. M/S SUN INFORMATICS PVT. LTD.

fos « 2. SH.R.CKHURANA
R-6, IND FLOOR, G.K. PART-I,
= NEW DELHI-110048
M/S SUN INFORMATICS PVT. LTD. Appellant
Vs
C.C.(PREVENTIVE) Respondent
I am directed to transmit herewith a certified copy of Final order No. C/199-202/ 2009 CUIDB] dated 22.05.09

passed by the Tribunal under Section 129, (B) of the Customs Act,1962 & Financial Act 1994 relating to Service Tax
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14 Easy Service Tax Online Dot Com Pvt.Ltd.407A.Iscon Mall.Above Star India Bazar.Satellite Road.Ahmedabad-15
15 LAWCRUX Advisors Pvt Ltd. LAW House.1-8.Sector - 10. Faridabad 121003 (Harvana)

16 Office Copy

17 Guard file

4. SH. GAURAV KHURANA 5. SHRIS.B.MAHESHWARI : Assgstantlllégistrﬁr
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< ‘ COURT NO. II
- Custom Appeal No. 199- 201 of .2008

(Arising out of common Order-in-Original No. O9/COMMR/JMS/2007
dated 17.12.2007 passed by the Commissioner of Customs (Prev.),
New Delhi) oy

-i\'

M/s Sun Informatics Pvt. Ltd. - . Appellant
Shri R.C. Khurana -
Shri Gaurav Khurana
Vs.-
CC, New Delhi : " | Respondent
Appearance _
Appeared for Appellant : Shri J.P. Kaushik, Advocate

. Appeared for Respondent: Shri A.K. Madan, DR

- Custom Appeal NO. 202 of 2008

. - Shri S.B. Maheswari : Appellant
: Vs. ‘
| CC, New Delhi - : Respondent
Appearance _
- Appeared for Appellant : Shri J.P. Kaushik, Ad\;qcate'
Appea’red for Respondent : None - —

Date of Hearing: 28.4.2009

CORAM: HON’BLE DR. C. SATAPATHY, TECHNICAL MEMBER
HON’BLE MR. D.N. PANDA, JUDICIAL MEMBER

QM Order No...%f [QC? +Z> ’?/C’)Z/(g?;

Per D.N. Panda

All the four Appellants came in ;i\'ppeal before thfs forum being-
aggrieved by an order passed by the |ld. Commissioner of Customs :

(Prev ) imposing following penaltles on them :-
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S.No | Appeal Case Name of the Appellant Penalty

. No. : L imposed.

1. C/199/08 M/s Sun Informatics Pvt. Ltd. | Rs.25 lakhs
2. C/200/08 Shri R.C. Khurana, Director | Rs.50 lakhs

of M/s Sun Informatics
3. C/201/08 Shri Gaurav Khurana, . | Rs.25 lakhs
‘ Director
4, C/202/08 Shri S.B. Maheshwari Rs.30,000/-

2. Learned Counsel appearing for Appellants submitted that

grievance of M/s Sun Informatics Pvt. Ltd. is that when the goods

imported by them was lying in the godown along with domestically
procured goods/m Revenue officers making investigation?were of
opinion that the Appellant was involved in smuggling and illegally

importing the goods for which they should face penalty to the

1 angaba,a.sﬂ:n%

aforesaid extent under Section 112(a) of Customs Act. 1962/\DRI
searched the premises of the Appellants Shri R.C. Khurana in

Appeal Case No. C/200/08 on 22.4.09 and recovered certain

documents including Indian currency of Rs.2,10,200/- and foreign

currency US $ 245 (244). There was seizure of the currencies.

Sequel to this, premises of M/s Sun Informatics Pvt. Ltd. was

searched)\computer parts valued at Rs.37,66,940/- were found. |

However, mere recovery of the goods through search shall not ipso

facto bring the Appellants to charge.

3. Ld. Counsel pleaded that when the Appellant purchased goods
from local dealers and also imported the computer parts from
abroad for trading, Authority below without examining relevant
evidence, merely relying on certain statements should not have held
that the goods were smuggled. The Appellants ‘replied to show

Cause Notice and well explained their case specifically submitting

e Aopeiiads |
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that large quantity of goods were duly imported while few goods

- were purchased locally. Department over-valued the g,oods and

imposed unreasonable penalties which is disproportionate to the
gravity of the case.. ASince prices in local ’market did not suggest
hgg.her valuation when price of the computer parts heavily came
down. The over valuation made by Adjudicating Authority was
unreasonable and baseless. Department has not discharged its
onus of proof to make allegation of ‘under valuation. Because
number of bill showing import was recoverechhat does not establish
the case of smuggling. Confiscation without the evidence of
smuggling was uncalled for and when there was no material.tor

suggest that the goods have come from Nepal, entire action of

Authorities below is prejudicial to interest of justice.

3. L.d. DR Shri A.K. Madan appearing for Revenue brought to our

‘notice that seizure was never disputed by the Appellant. Ld.

Commissioner in para 40.1 held that computer parts seized from

the three premises and from the three carriers were illegally

brought into India from Nepal through unauthorised routes. Such
act called for confiscation. Ld. Adjedicating Authority has also held
that the packing materials/stickers/rollers seized from the
residential premises of Shri S.B. Maheshwari, one of the Appellant
proveel use thereof to conceal the smuggled goods rendering such
goods liable to confiscation. Following principles of hatural j'ustice,
ld. Commissioner has passed appropriate order and does not

require interference.

4, Heard both the sides and perused the record.
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5. Whén we perused para 44.3 of the order of adjudication, we
) —
%
° understand that there was smugglzof third country contraband
' - T 1

= goods into India through the route not known to law. Although

& U Counietfy Aemnihs
there were few legal imports, recovery of fake biIIs‘[\made the

tiransactions questionable. Connivance of the parties became patent.
Smuggling operation was established by pre-ponderance of
probability. Evasion of Revenue became undeniable due to
questionable conduct of Appéllant patent from record. Our anxiety
was to 'klnow the modus operandi followed. We looked into para
44.2 of the order in original. Ld. Commissioner has found the
manner of dealing smuggled gbods and proceedé thereof as well as
modus operandiltrade. The Authority has extensiv‘ely examined the
matter in'cludi‘ng the statements recorded from different persons.
This is patent from para 35 of the order of Adjudication. That
Authority. further went on demonstrating extent of examination
done bringing entire material to record. This is exhibited by para .
36.2 a'nd para 39.6. The examination depicted, proves that all
pleadings of the Appellants were also considered and rightly
discardedﬁgf valid reasons assigned by the order. Carefully
examining the matter; Id. Commissioner had framed three issues

under para-31 and when such issues went against the appelliants,

that authority ordered the seized goods to be confiscable.

6. We do appreciate that smuggling is done under concealment
in the mipd of smuggler. The concealed facts come to see the light
of day only when the process of law unearths the same. We have

noticed that the entire design of the Appellant was discovered by
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search. We have no hesitation to say that the Appellants are to be
dealt under law following the ratio. laid down by Apex Court in the
case of CC Vs. D. Bhoormull reported in 1983 (13) ELT 1546.

When we asked for answer from the Appellants on the specific

findings of the Id. Adjudicating Authority in the aforesaid paragraph,

we got no answer to the same. Also pleading of the appellants
aforesaid .do not meet |~ satisfaction of law. However, we noticed
that thé penalty imposed is dispropértionate to'the gravity of the
offence;j;z;Wh‘en habitual offence allegéd is not corroborated by any
evidence; on record. Therefore- —tfhe cases call‘- for reduction of

penalty and we reduce the same. The Appellants shall face ultimate

penalty as follows:-

1. M/s Suﬁ Informatics - Rs. 5 lakhs
2. Shri R.c. Khurana - . Rs. 10 lakhs
3. Shri Ga[lrav Khurana - Rs. 5 lakhs
4. Shri S.B. Maheshwari - Rs. 10,000/-

7. -In view of our findings and observations -and con§ideration of
totality of facts and circumstances, reduétion of penalty to the
extent indicated above is ordered), Otherwise all the four appéals

are rejected.

- (Pronounced in open Court)-

(DR. C. SATAPATHY)
-. TECHNICAL MEMBER

(D.N. PANDA)
JUDICIAL MEMBER -




