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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
COURT NO.II

C/Appeal Nos. 625-27/2005-Cus(Br)

(Arising out of order in original No.32/2005 dated 15.4.2005
passed bythe Commissioner of Customs, Tughlakabad, New Delhi)

1. Shri Pankaj Gandhi Appellant
2. M/s Satyam ExXim
3. M/s R.M. Corporation

Vs
CC, New Delhi Respondent
Appeared for the Appellant : Shri Piyush Kumar
Ms. Reena Rawat, Advocates
Appeared for the Respondent : Shri Vijay Kumar, SDR

Coram: Hon’ble Mr.D.N. Panda, Judicial Member
Hon’ble Mr. Rakesh Kumar, Technical Member

Date of Hearing: 21.7.09
Q@ Order ND.C/Z 227339 ZO’f /2009
Per D.N. Panda:

There being a common cause giving rise to the proceeding,
all the three appeals were taken up together for analogous hearing
and disposal by this common order.

2. Learned Counsel Shri Piyush Kumar appearing on behalf of
the appellants Shri Pankaj Gandhi in Appeal Case No. C/625/05,
M/s Satyam Exim in Appeal Case No. C/626/05 and M/s R.M.
Corporation in Appeal Case No0.627/05 argues that the imported
consignment of Nylon Yarn made during different periods had been

arbitrarily valued by the Customs without any material evidence
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gathered for such valuation. Only because there was search
conducted to the residential premises of M/s R.M. Corporation, M/s
A.N. Sales Corporation and M/s Satyam Exim, Revenue had made
the allegation that the impugned consignments were under-valued.
l-]e pleads that in one batch of consignment, the valuation has
been adopted to be 1.15 US $ while for the similar goods, the
valuation adopted was 2.15 US $. Such method of valuation is not
based on any basis or any cogent evidence. Learned Adjudicating
Authority had only placed on record that the goods imported by
éne M/s Global Fi@was the same goods what the appellant M/s
IEQ.M. Corporation and M/s Satyam Exim had imported through the
impugned bills of entries. He does not dispute that the goods
imported by these two appellants who'm he represents were sold to
M/s A.M. Corporation whose Managet:fféhri Pankaj Gandhi and he is
the appellant in this batch of appeals also. He submits that the
basis on which goods imported by these appellants and M/s Global
Fibre were comparable have not been brought on record for
comparison. There is nothing on record to show the date of import
of goods by M/s Global Fibre was the same as that of the import
made by the appellant and the goods imported by same as well as
from same supplier abroad.

3. Learned Counsel submits that the goods imported by the
appellant were not identical or similar in terms of quality, quantity
and specification of both. Further, whether the test report of M/s
Global Fikgeshowing the composition of goods has any basis to

compare with the composition of goods to the a'ppellants were not
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on record. Therefore, the goods of both cannot be claimed 'by
Revenue to be comparable.

4, Learned Counsel’'s second argument is that the statement
recorded in the course of investigation, to implicate the appellant,
lpst its credence due to retraction of the same on the next date
before a Magisterial Court. He therefore, challenges the
adjudication order on the ground that the goods imported by the
appellants were not tested in any laboratory to find out the
gontents of the goods for appropriate valuation. Learned Counsel
opposés the evidence brought against the appellant submitting to
Be unreliable. Therefore, he prays that the statement of the buyer
of the goods has no relevance when the customs failed to establish
the character and nature of the goods sold by the appellants.
Accordingly, all the three appeals may be allowed. Learned
Counsel has also made a specific submission in the case of Pankaj
Gandhi that the said appellant was neither been issued a show
cause notice nor been charged with any offence. Therefore, there
was a pre-determined mind to deny justice to this appellant.
Accordingly, false implication of this appellant to the case vitiates
the proceeding.

5. Learned DR Shri Vijay Kumar has made sincere effort to
bring probable value of the evidence relied upon by Revenue)
Although there was no direct evidence brought out by him to
suggest that the goods imported were of the same nature and
character as claimed by Revenue. In absence of laboratory tes}in
respect of the impugned goods, he relies on the packing slips

recovered in the course of search from the buyer of the goods i.e.
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M/s A.N. Sales Corporation. But the panchnama appearing at page
92-98 in the appeal folder of M/s Satyam Exim does not indicate
the date of manufacture of the impugned goods. That gives a
doubt whether the packing slips related to the impugned
c_onsignments.

6. Learned DR has seriously objected to the retracted
statements while statements were given voluntarily by the
deponent. He relies on the judgement in the case of Surjeet Singh
(;hhabra Vs Union of India reported in 1997 (89)ELT 646 (SC). His
argument is that the customs authorities not being police officers,
'any statement recorded under Section 108 of Customs Act, 1962 is
reliable evidence. Relying on page 104-105 of the appeal folder in
the case of Satyam Exim, learned DR submits that the specification
of the goods imported by the appellant is same as that was in the
case appearing in page 104-105 of the appeal folder. This is
because the importer has purchased the goods from the same
manufacturer.  Therefore, the valuation that was made by
Revenue was on the same specification and that was not done
arbitrarily as pleaded by the appellant’s Counsel.

7. Learned DR relies on the decision in the case of Toplane Vs
CC(Prev), Kolkata reported in 2009 (238) ELT 95 (Tri.-Kol) to
support his submission that valuation if objectively done, remains
unchallenged. The objective of the Revenue In this case was
genuine. He also relies on the decision in the case of Sai Impex Vs
CC reported in 1992 (62) ELT 616 (Tribunal) to contend that
valuation is done to bring the goods to the reasonable value in the

market. When the manufacturers invoice was available, that was
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an important piece of evidence. Therefore, all the three appeals
should be dismissed.

8. Heard both the sides and perused the record.

9. Principal question of law that arises in these appeals is
v_uhether comparability of goods has been proved with evidence.
The only basis that was adopted by Revenue was that goods
imported by M/s Global Fibre were comparable with the goods
imported by the two appellants i.e. M/s R.N. Sales Corp and M/s
Satyam Exim. To say the goods are comparable, the essential
requirement was that two goods were not different from each
bther by their nature, character and specification and all other
features which can be perceived by senses present equally in both
types of goods. If such facts are not on record, it can be said that
there was no evidence to claim the goods were comparable.
Revenue had no test report in respect of both the goods claimed to
be comparable. In absence of any technical test report, two goods
cannot be said to be comparable. The invoice that was relied by
Revenue does not show the specification of the goods of these two
appellants whether similar to the goods imported by M/s Global
Fibre. Added to this, the manufacturers invoices appearing at
page 105 in the file of Satyam Exim, only indicates that the said
document related to M/s Global Fibre. All that law expects is
specification of goods at page 105 should have agreed with the
gods of appellants to draw the conclusion that the goods of these
appellants were comparable with contemporaneous invoices.
Therefore, without any cogent evidence on record, it is not possible

to hold that the goods were comparable. Accordingly, two goods
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although look alike by two different eyes by no means be same for
a third eye. Reliance by Revenue on Toplane’s case for the
valuation purposes is baseless when Revenue has failed to prove
the identity of the goods for better comparison.

1_0. When we are unable to find that the goods were comparable,
there is no necessity to enter into valuation. However, so far as
the valuation the valuation is concerned, it is noticeable feature in
this case is that subsequent to search, the goods were exposed to
Yaluation @-2+5 US $ while the same goods, bejore search was
valued at 1.15 US $. When there is a huge gap in between these
-two periods, that gap should have been fulfilled by cogent
evidence suggesting the valuation claimed by Revenue. There is
no material to show that such a huge difference has basis and
backed by cogent evidence. When there is no evidence to suggest
that the documents of the appellants are unreliable, the appellant

may not be dealt unequally under the law. When the valuation fails

to stand, the valuation adopted by Revenue is to be given go bye.

CrAgntemnd

To the extent material available on recordjsuggests that the « -
was for valid reasons adduced by Revenue) eRevenue woulc‘I
succeed. [t '?Vﬁfz;wg’f W vickinle. L8 7 et

11. So far as the retraction of evidence is concerned, it may be
stated that the oral evidence is short lived. That provided support
to Revenue. But that was retracted before a Magisterial Court
subsequently. Once that is retracted, the burden of prof is on
Revenue to show that what was stated before retraction was still
supported and corroborated by cogent evidence and retraction was

malafide and with ulterior motive. Collectoral evidence does not
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exist[\stand of Revenue. There is no dispute that the oral evidence
recorded under Section 108 has evidentiary value. But law does
not sanction such evidence once impeached before a Magistrate.
If there is no collateral evidence to suggest that the deponent was
gained over through any unjust enrichment or motive, the
retraction may not be invalid in the eye of law. Revenue has no
vt Aame

evidence to discard the retraction showing thatlwas malafide and
ill motived.

12. So faras the appellant Pankaj Gandhi is concerned, the
alppellant’s plea was that he was denied 3~ - . .-process of
natural justiceer;c?mained uncontroverted when show cause notice
was not issued to him. This appellant should succeed on this legal
ground alone.

13. The other two appellants M/s Satyam Exim and M/s R.N.
Corporation succeed for no evidence to prove their import was
e Guoels nd-
comparable goods andj.liable to be valued at a higher amount. The
goods imported by the appellants were not established by any

report to prove the same to be same with the goods compared. In

the result, all the three appeals are allowed.

(Order dictated and pronounced in the open Court).

(D.N. I5anda)
Judicial Member

(Rakesh Kumar)
Technical Member
MPS*




