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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi
COURT-1II

Date of hearing: 20.9.2010

Custom Stay No. 1219 of 2010 and Custom Appeal No. 217 of 2010
[Arising out of Order-in-Appeal No. CC(A)/Cus/Exp/32/2010 dateq
26.2.2010 passed by the Commissioner of Customs (Appeals), New Delhi]

For approval and signature:

Hon’ble Mr. M.V. Ravindran, Member (Judicial)
Hon’ble Mr. M. Veeraiyan, Member (Technical)

1. | Whether Press Reporters may be allowed to see the Order
for publication as per Rule 27 of the CESTAT (Procedure)

Rules, 1982.

5 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative
report or not?

3 | Whether Their Lordéhips wish to see the fair copy of the
Order?

4 | Whether Order is to be circulated to the Departmental
authorities?

M/s MKU Pvt. Ltd. Appellant
Vs.
CC, Delhi Respondent

Appearance:

Appeared for the Appellant - Shri Pramod Kumar Roy, Advocate
Appeared for the Respondent - Shri S.R. Meena, DR

Coram: Hon’ble Mr. M.V. Ravindran, Member (Judicial)
Hon’ble Mr. M. Veeraijan, Member (Technical).

o

Per M.V. Ravindran :

The stay petition has been filed for waiver of pre-deposit of

amount of Rs. 3,04,462/- as customs duty along with interest and




also against waiver of pre-deposit an amount of penalty of Rs.1.00

lakh.

2. After hearing both sides for some time, we find that the
appeal itself cannot be disposed of at this juncture. After waiving
the condition of pre-deposit of the amount involved as indicated

herein above, the appeal is taken up for disposal.
3. Heard both sides and perused the record.

4. Ld. Counsel submits that the Id. Commissioner (Appeals) has
dismissed their appeal for non-compliance of the condition of the
pre-deposit order. It is also a submission that the adjudicating
authority has not considered the replies filed by them and has also
not given an effective personal hearing. It is the submissions that
they had sought personal hearing in response to the letter of the

Assistant Commissioner’s office, Air Cargo (Export).

5. Ld. Departmental Representative would submit that the
Commissioner (Appeals) has not passed the order on merit and
hence merits cannot be argued by the assesee. As regards, it is the
submission that they should be directed to deposit the amount and
matter may be remanded back to the Id. Adjudicating authority for

hearing.

6. On a careful consideration of the submissions made by both
sides and on perusal of the record, we find that the appellant have
been able to show us reply filed by them in the office of the
Commissioner of Customs, Air Cargo (Export) which shows the

receipt of dated 29.5.08. We have also found that vide letter No.




VIII/12/ACU/Gr. VII/TAM/76/08/2108, office of the Assistant
Commissioner of Customs had asked the assessee herein to
intimate whether they m%; personal hearing in the
matter on the case such reply on 27" December 2008. The
assessee filed reply in affirmative asking for personal hearing.
Though, such a affirmation given by the assessee, they did not
appear for the hearing before the adjudicating authority. At the
same time, we have also found that the adjudicating authority has
recorded a finding that the assessee had not replied to show cause
notice , which is factually incorrect. In view of this factual
incorrection, without expressing any views on the merits of the case,
keeping all the issues open, we set aside the impugned order and
remit back the matter to the adjudicating authority, who will
reconsider the issue afresh after following the principles of natural
justice. The appellant is directed that they should appear before
the Id. Adjudicating authority as and when called for personal
hearing and should not seek any adjournment. Ld. Adjudicating

authority is directed, subject to his convenience,to dispose of the

matter within three months from the date of this order.

7. Stay petition and appeal is disposed of as indicated above.

(Dictated & pronounced in open Court)

(M.V. RAVINDRAN)
MEMBER (JUDICIAL)

(M. VEERAIYAN)
MEMBER (TECHNICAL)
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