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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi - 110 066.
Principa! Bench, New Delhi

COURT NO. I

Excise Appeal No. 5648 of 2004

[Arising out of the Order-in-Appeal No. 563/CE/Appeal/Ldh/2004
dated 31/08/2004 passed by The Commissioner (Appeals),
Central Excise, Ludhiana.]

For Approval and signature :

Hon’ble Justice R.M.S. Khandeparkar, President

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1932 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the
Department Authorities?

M/s M.M. Dyeing and Finishing Mills (P) Ltd. Appellant
Versus

CCE, Ludhiana Respondent

Appearance

Shri Atul Gupta, Company Secretary - for the appellant.

Shri B.K. Singh, Authorized Representative (Jt. CDR) - for the
Respondent.

CORAM : Hon’ble Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 23/02/2010.

DATEOFDECISION: & | , I~ N
- / \'\l ZOATAS




Final Order No. f77/2e>(o EX Dated :

Moer. Rakesh Kumar :-

The appellant are manufacturers of processed knitted
fabrics of man made fibre/yarn, chargeable to Central Excise
Duty under sub-heading 6002.93 of the Central Excise Tariff. The
dispute pertain to rate of duty on the processed knitted fabrics of
man made yarn/fibre during the period from 1/9/02 to 31/3/03.
During this period, while the Appellant were clearing these fabrics
on payment of concessional rate of dut\; of 12% advalorem under
Sl. No. 16 of the table annexed to the exemption notification No.
14/02-CE dated 1/3/02, while according to the Department, the
concessional rate of duty was not applicable for the reason that
the processed fabrics had been made out of the fabrics on which
the appropriate central excise duty and AED (GSI) had not been
paid as per the condition of the exemption’as in terms of Sl. No.
14 of the table annexed to the Notification No. 14/02-CE, dated
1/3/02, unprocessed fabrics are fully exempt from duty and
accordingly the Appellant was liable to pay the duty at the tariff
rate of 24% advalorem. It is on this basis that a show cause
notice dated 1/10/03 was issued to the Appellant for -

(a) demand of differential duty of Rs. 13,21,097/- from
the Appellant under Section 11A (1) of the Central Excise
Act, 1944, alongwith interest on this duty at the applicable
rate as per the provisions of Section 11AB ibid and

(b) imposition of penalty on the appellant under Rule 25
(1) of the Central Excise Rules, 2002.




1.1 The show cause notice was adjudicated by the Joint
}Commissioner vide order-in-original dated 24/2/04 by which the
duty demand alongwith interest was confirmed and penalty of Rs.
13,21,099/- was imposed on the Appellant under Rule 25 of

Central Excise Rules, 2002, readwith Section 11AC of Central

Excise Act.

1.2 On appeal to CCE (Appeals), the Jt. Commissioner’s order
‘was upheld vide order-in-appeal No. 563/CE/Appeal/LDH/04
dated 31/8/04. It is against this order of CCE (Appeals) that the

present appeal has been filed.
2. Heard both the sides.

2.1 Shri Atul Gupta, Company Secretary, the learned counsel

for the appellant made the following submissions.

(1) The CCE (Appeals) has ignored the Explanation - II
to the exemption notification according to which -

for the purpose of the conditions for this exemption
notification specified therein, the textile yarn, or fabrics
shall be deemed to have been duty paid even without
production of documents evidencing payment of duty
thereon. Therefore there was no need for giving evidence
of duty payment on the unprocessed fabrics. The Board has
also discussed this Explanation - II in its Circular No.
680/02.

(2) The respondent have wrongly interpreted the plain
provisions of the notification as well as intention of the
government. There was no intention of the Government to




levy duty at the tariff rate when the processed fabrics had

been made out of duty paid unprocessed fabrics.

(3) As per Explanation - VII to notification No. 14/02-CE,
a composite mill or a processor engaged also in
manufacture of grey fabrics, are also liable to pay duty at
the rate of 12% advalorem on processed fabrics and he is
also entitled to Cenvat credit. They are also eligible for the
benefit of Cenvat credit. Appellant is aiso entitled to Cenvat
credit, but if he is asked to pay duty at the rate of 24%
advalorem. There will ‘thus be two rates of duty for the
same product manufactured by two different manufacturers
without any intention to differentiate on the part of the
Government. Two rates of duty for the same product

cannot be levied.

(4) Tribunal’s judgment in case of CCE, Ludhiana vs.
Prem Industries reported in 2009 (168) ECR - 133
(Tri. — Del.) is applicable to the facts of this case.

(5) The appellant during the period of dispute, were
entitled to deemed Cenvat credit of 66.67% of aggregate of
duties of excise as per notification No. 6/2002-CE (NT)
dated 1/3/02. If the contention of Department is accepted,
net duty payable after allowing the deemed Cenvat credit
would be Rs. 4,40,367/-. If the benefit of cum duty is
extended, the differential duty payable would be about Rs.
Four Lakhs as against the duty demand of Rs. 13,21,099/-.

(6) Since in this case, dispute is only about interpretation
of exemption notification, there is no justification for

imposition of penalty.

2.2 Shri B.K. Singh, the learned It. CDR defending the
impugned order, emphasised that since the unprocessed knitted

fabrics from which the processed fabrics had been manufactured,




were fully exempt from duty vide Sl. No. 14 of the table annexed
to the notification No. 14/02-CE, the condition for concessional
Ar;ate of duty for processed fabrics is not satisfied and therefore
the processed fabrics would be liable to duty at the tariff rate of
24% advalorem and that the Tribunal’s judgment in case of CCE,
Ludhiana vs. Prem Industries (supra) is not applicable to the
facts of this case as that judgment is based on the Board’s

Circular No. 680/71/2002-CX dated 10/12/02, in respect of

composite mills while the Appellant are not a composite mill.

3. We have carefully considered the submissions from both
the sides and perused the records. First of all, we find that
neither the show cause notice, nor the order-in-original passed
by Jt. Commissioner nor the order-in-appeal passed by CCE
(Appeals) mentioneg as to whether the Appellant are an
independent processor oOr a processor also engaged in
manufacture of fabrics from yarn by weaving or knitting or are a
composite mill. The point of dispute in this case is as to whether
the processed knitted fabrics of man made vyarn/fibre
manufactured by the Appellant is eligible for concessional rate of
duty of 12% advalorem under SI. No. 16 of the table annexed to
notification No. 14/02-CE. According to the Department, the
concessional rate of duty is not available to the Appellant as the
same is subject to the condition that the processed knitted
fabrics have been made from the fabrics on which “appropriate
duty of Excise leviable under 1%t Schedule to Central Excise Tariff

Act and the AED (GSI) under AED (GSI) Act readwith any




notification, for the time being in force, or the additional customs
duty under Section 3 of the Customs Tariff Act, 1975, as the case
"'kmay be, has been paid, and this condition is not satisfied as
under SI. No. 14 of the table annexed to this notification, the
unprocessed knitted fabrics of man made fibre/yarn is exempt
from duty. According to Appellant, by virtue of Explanation — II to
the notification No. 14/02-CE, the grey knitted fabrics is deemed
to be duty paid without requiring the production of documents
evidencing the payment of duty. They have also pleaded that by
virtue of Explanation - VII added to this exemption notification
by Notification No. 37/02-CE dated 3/7/02, for the purpose of
exemption to processed knitted fabrics under Sl. No. 16 of the
table annexed to notification No. 14/02-CE, if manufactured by a
composite mill or by a manufacture engaged in processing of
fabrics alongwith weaving or knitting or crocheting of fabrics
within the same factory, the condition for exemption is intended
to have been satisfied if the processed knitted fabrics are
manufactured from duty paid textile fibres or yarn, as a result of
which, for the same product i.e. processed knitted fabrics of man
made fibre/yarn, there would be two rates of duty if the
Department’s view is accepted and the rate of duty would depend
upon whether the manufacture is a composite mill/manufacturer
engaged in processing as well as weaving/knitting of fabrics in
the factory or is an independent processor while there was no

intention to make such differentiation on the part of the

Government.




4, In Sl. No. 16 of the table annexed to the notification No.

14/02-CE, the condition for concessional rate of duty for the
n

1oods covered by this serial No., “processed knitted fabrics of
man made fibre/yarn” being one of items covered by this serial

No., is as under -

" If made from textile fabrics, whether or not
processed, on which the appropriate duty of excise leviable
under 15t Schedule to the said Central Excise Tariff Act and
Additional Duties of Excise (Goods of Special Importance)
Act, readwith any notification for the time being in force, or
the additional duty of customs leviable under Section 3 of
the Customs Tariff Act, 1975, as the case may be, has been

paid”.

4.1 As per Explanation - II to this exemption,

A For the purposes of the conditions specified below,
textile yarn or fabrics shall be deemed to have been duty
paid without production of documents evidencing payment

of duty thereon.”

4.1.1 By notification No. 37/02-CE dated 3/7/02, issued
under Section 5A (2A) of the Central Excise Act, 1944, an
Explanation - VII was added to notification No. 14/02-CE from

retrospective effect. The Explanation - VII is as under -

“In this notification -

(1) for the removal of doubt, it is hereby clarified that in
Explanation - II and in condition No. 1 & 2 specified below
the Table, the expression - “textile yarn” is intended to

include therein “textile fibres” also.




(2) for the purposes of the exemption to processed
textile of fabrics, specified in the table against any of the
si. No. 3,4,6,7,8,13 and 16, manufactured by a composite
mill (i.e. a manufacturer engaged in processing of fabrics
alongwith the spinning of yarn from fibres and weaving or
knitting or crocheting of fabrics within the same factory), or
by a manufacturer engaged in processing of fabrics
alongwith weaving or knitting or crocheting of fabrics within
the same factory, the condition specified in column (5)
against each of the said respective Sl. No. is intended to
have been satisfied if the said processed fabric are
manufactured from textile fibres or yarn, as the case may
be, on which the appropriate duty of excise leviable under
1t or second Schedule to the Central Excise Tariff Act
readwith any notification, for the time being in force, or the
additional customs duty leviable under Section 3 of the
Customs Tariff Act, 1975, as the case may be, has been

paid.

(3) this Explanation shall have effect as if it had always

been part of this notification.”

Now two questions arise -

(D) whether the goods chargeable to ‘nil’ rate of duty or
fully exempt from duty under some exemption notification,
can be said to be the goods on which appropriate duty of
Excise and AED (GSI) or as the case may be, additional
customs duty under Section 3 of the Customs Tariff Act,

1975, has been paid.

(2) What is the effect of Explanation II and VII to the
condition for the exemption under notification No. 14/02-
CE? Do these explanations have the effect of nullifying the

condition for concessional rate of duty in Sl. No. 16 that the




unprocessed knitted fabrics must have suffered the

appropriate Excise duty and AED (GSI).
A
5.1 As regards the question (1) above, Hon'ble Supreme Court
in case of CCE, Vadodara vs. Dhiren Chemical Industries
reported in 2002 (139) E.L.T. — 3 (S.C.) has held that the
goods not liable to excise duty or on which excise duty is nil,

cannot be said to be the “goods on which appropriate duty of

excise has been paid.”

5.2 As regards the question (2) above, if the processed fabrics
has been manufactured in a composite mill starting from spinning
of yarn from fibre, weaving/knitting of grey fabrics from yarn and
thereafter processing of grey fabrics or by a manufacturer
engaged in processing of fabrics alongwith weaving or knitting of
fabrics within the same factory, in term of Explanation VII, the
condition for concessional rate of duty for processed fabrics will
be deemed to be satisfied if the yarn or fibre from which the
processed fabrics have been manufactured, is duty paid. But
Explanation — VII does not cover “independent processor”. The
question now arises as to whether in case of independent
processor engaged only is processing of fabrics without
undertaking weaving/knitting of grey fabrics and spinning of
yarn, who are not covered by Explanation - VII, Explanation - 1I
will have the effect of nullifying the condition that for enjoying
concessional rate of duty on processed fabrics, the unprocessed
fabrics must be duty paid. On this point, a Division bench of the

Tribunal in case of Auro Textile & others vs. CCE, Chandigarh
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(order in appeal No. 1276-1346/09-EX dated 11-12/11/09) in

para 36, 37 and 38 of the judgment has held as under -
~

“36. The Apex Court, therefore, has clearly ruled that
undoubtedly efforts should be to give full effect to
the fiction created under a statute. However, in the
process of giving full effect to fiction created under a
statute, the Courts and Tribunals are not empowered
to create another fiction and thereby extend the
benefits of the legal fiction under a statute to a

totally different situation.

37. Undoubtedly, the explanation, in question,
creates a fiction about the presumption of payment
of the duty for the purpose of condition. It does not
enlarge the scope of the condition. However, every
presumption is rebuttable. To interpret the fiction
created under the explanation to mean that even in
case of a product which is subjected to nil rate of
duty to be presumed to have been subjected to the
payment of duty would not only result in enlarging
the scope of the explanation, but also scope of the

condition itself.

38. Under the guise of interpretation of any
statutory provision relating to taxing matter, there is
no power vested in the Tribunal to enlarge the scope

of the exemption notification or to modify the same.”

5.2.1 Therefore in case of an independent processor
engaged in processing of fabrics out of unprocessed fabrics
obtained from outside, for claiming concessional rate of duty on
the processed fabrics, the condition regarding appropriate duty

having been paid on the unprocessed fabrics will have to be
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satisfied and for this purpose, in terms of Explanation - II to the
notification, while presumption regarding duty paid nature of
bfmprocessed fabrics received/purchased from outside will be
available, it will be a rebuttable presumption and if the
Department produces evidence that the unprocessed fabrics is
fully exempt or non duty paid, it cannot be presumed to be duty

paid for the purpose of concessional rate of duty on the

processed fabrics.

6. In the present case, the show cause notice seeks to deny
the concessional rate of duty on processed knitted fabrics of man
made yarn/fibre under Sl. No. 16 of the table annexed to the
notification No. 14/02-CE‘:<;n the ground that the unprocessed
knitted fabrics is fully exempt from duty under Sl. No. 14 of the
table annexed to the same notification. However, the exemption
to “unprocessed knitted fabrics of man made yarn/fibre” under
Sl. No. 14 is not an unconditional exemption. It is a conditional
exemption subject to condition that the unprocessed fabrics has
been made out of duty paid yarn/fibre and no Cenvat credit of
duty paid on inputs or capital goods has been taken under Rule 3
or Rule 11 of the Cenvat Credit Rules, 2002. Therefore just
because “unprocessed knitted fabrics other than of cotton” are
covered by Sl. No. 14 of the table annexed to the notification
with nil rate of duty against this serial No., it cannot be presumed
that the same would always be fully exempt from duty. If the
appellant are an independent processor engaged in . =~ -~ =

unprocessed fabrics acquired from outside, while presumption
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regarding its duty paid character would be availablecivrljerms of
Explanation - II, it will be a rebuttable presumption/‘if there is
~.‘evidence indicating that unprocessed fabrics is non;duty paid,
concessional rate of duty would not be available in respect of
processed fabrics. If the appellant are a composite mill or a
processor engaged in manufacture of fabrics from yarn y
Explanation VII would be applicable and conditions for
concessional rate of duty on processed fabrics will be treated as
satisfied if the yarn or fibre from which grey fabrics s
On Bln Corn
manufactured, is duty paid. But/\neither the show cause notice
nor the order-in-original or order-in-appeal disclose as to whether
in this case, the Appellant are a composite mill or a manufacturer
engaged in processing of knitted fabrics alongwith knitting of
fabrics from yarn in the same factory, in which case they would
be entitled to the benefit of Explanation VII to the notification, or
they are an independent processor in which case, while for the
purpose of fulfilling the condition for concessional rate of duty on
processed fabrics, presumption regarding duty paid nature in
respect of unprocessed fabrics purchased/received from outside
will be available in terms of Explanation - II, this presumption, as
discussed above, will be a rebuttable presumption and if there is
clear evidence indicating that the unprocessed fabrics is fully
exempt, the same cannot be treated as duty paid. The case has

to be decided only after ascertaining the factual position for

which the same has to be remanded to the original adjudicating

authority.
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of the above discussion, the impugned order is set

7. In view
anded to the original adjudic

aside and the matter is rem ating

de-novo adjudicatiogAn terms of our direction} in

T
authority for

para 5 and 6 above.

(Pronounced in the open court on W \)//L

(Justice R.M.S. Khandeparkar)
president

(Rakesh Kumar)
Member (Technical)
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