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Excise Appeal No. 2978 of 2007-SM(BR)

[Arising out of Order-in-Appeal No. 333—CE/APPL/KNP/2007 dated
17.10.2007 passed by Commissioner of Customs & Central Excise

(Appeals), Kanpur]
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1. Whether Press Reporters may be allowed to se€

the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827
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Ms. Rishi Bakers Pvt. Ltd. Respondent
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Per M. Veeraiyan:

This is an appeal by the Department against the order of the

Commissioner (Appeals) No.333-CE/APPL/KNP/2007 dated 17.10.2007.

2.  Heard the learned SDR.

3.  The issue involved is taking credit of service tax paid under TR 6
challans in respect of services of goods transport operators which was paid
by the recipient. According to the original authority, such credit was
available only from 16.6.2005 consequent to amendment by Notification No.
28/05-CE(NT) dated 7.6.05. Commissioner (Appeals) set aside the order of

the original authority with the following findings:-

“The adjudicating authority has held that Notification No.
28/05-CE(NT) dated 07.06.05 bears no retrospective effect and credit
availed prior to 16.06.05 on TR-6 are not a valid document for
availing credit.

It is observed that under the provisicens of clause (1)(ix) of Rule
3 of Cenvat Credit Rules, a manufacturer or producer of final products
or a provider of services is allowed to take credit of the Service Tax
leviable under Section 66 of the Finance Act and Rule 9 of Cenvat
Credit Rules, 2004 specifies documents On which credit was to be
taken. Thus Rule 3 of Cenvat Credit Rules, which allows the right of
taking credit of Service Tax paid, is of substantive character in nature
and one of fundamental to the policy whereas, prescribing document
under Rule 9 ibid merely belong to the area of procedure. Thus the
very basic question whether a subsequent notification, prescribing
document, by amending the provisions of Rule 9, could undo the
eligibility of availing credit as stipulated under the statutory
provisions of Rule 3 of Cenvat Credit Rules, 2004 is to be kept in

mind before disallowing the benefits extended by the legislature.
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Therefore, I am of the considered opinion that substantial

benefits cannot be denied on procedural lapses. Accordingly, I allow
credit of Service Tax to the appellants.”
4. It is not in dispute that the service tax stands paid. It is also not in

dispute that the appellants are eligible for the Cenvat credit on the service
tax paid on inputs services. Under these circumstances, no valid ground5
have been adduced to interfere with the order of the Commissioner
(Appeals). In this connection, the decision of the Tribunal in the case of
Gaurav Krishna Ispat (I) Pvt. Ltd. reported in [2009 (13) STR 629 (Tri-Del)]
supports the view taken by the Commissioner (Appeals).

5. Accordingly, the appeal is rejected.

( M. Veeraiyan )
Member(Technical)
ss




