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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi
COURT-III

N Date of hearing/decision:12.11.2009

Custom Appeal No. 220 of 2008-SM

[Arising out of order-in-Appeal No. CC(A)/Customs/D-II/Preventive/234/2007
dated 17.12.2007 passed by the Commissioner of Customs (Appeals), New
Delhi]

For approval and signature:

Hon’ble Shri M. Veeraiyan, Technical Member

1. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 1982. ;Z@

5 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative report or nNo

not?

3 | Whether Their Lordships wish to see the fair copy of the Order? Cee
4 | Whether Order is to be circulated to the Departmental authorities? 7,@
Shri Atul Garg : Appellant
Vs.

CC, New Delhi Respondent

Appearance:
Appeared for the Appellant — Shri M.J. Michael, Advocate

Appeared for the Respondent- Shri S.N. Srivastava, SDR

Coram: Hon’ble Shri M. Veeraiyan, Technical Member

P"”W( Order No. } (// Lf é//%?’? ‘gm@

Per: M. Veeraiyan:

This is an Appeal against the order of Commissioner (Appeals)

No. CC(A)/Customs/D-1I/Preventive/234/2007 dated 17.12.2007 by
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' which a penalty of Rs.3.00 lakhs imposed by the original Authority

was sustained.
2. Heard both sides.

3. The relevant facts, in brief, are that the cigarettes of foreign
origin were found and seized from the premises which were taken
on rent by the Appellant. The Appellant claimed that the room
taken on rent by him was given temporarily to a friend of him, by
name Shri Umesh said to be from Calcutta. However, the Appellant
was not in a position to furnish the address of his friend in Calcutta.
The Appellant was not able to produce any documentary evidence
for procuring cigarettes from licit source. In fact, he submitted that
the cigarettes did not belong to him that belonged to Shri Umesh.
The original Authority confiscated the cigarettes valued at
Rs.13,07,920/-. He held that Shri Atul Garg to be the owner of the

cigarettes and imposed a penalty of Rs.3.00 lakhs.

4, Ld. Advocate submits that Shri Atul Garg is not the owner of
the cigarettes. He has given room temporarily to a friend whose
address he was not able to give. Under these circumstances,
imposition of penalty was not warranted. Alternatively, he pleaded

that the leniency should be shown and penalty should be reduced.
5. Ld. SDR reiterates the findings of the Commissioner (Appeals).

6. I have carefully gone through the submissions from both sides
and perused the records of the case. The submission of the

Appellant that he gave premises taken by him on rent to a friend
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' whose address is not known to him without collecting any rent from
him and that the cigarettes of foreign origin seized from the said
premises belonged to his friend is not acceptable. The original
Authority and Commissioner (Appeals) have rightly rejected the
contention and held him as having acquired possession and
concerned in keeping/dealing with smuggled cigarettes of
Bangladesh origin, which was held liable to confiscation under the
Customs Act, 1962. Penalty, therefore, is warranted. However, I
notice that the goods have since been disposed of by the
Department for a price of Rs.6,98,963/-. Considering the entire
facts and circumstances of the case and considering the sale price
of the confiscated goods, I hold that there is justification for
reducing the quantum of penalty imposed on the Appeliant.
Accordingly, 1 reduce penalty imposed on the Appellant from
Rs.3.00 lakhs to Rs. 1.00 (One lakh).

7. The Appeal is allowed partly in the above terms.
(Dictated & pronounced in open Court)

(M. VEERAIYAN)
TECHNICAL MEMBER
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