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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi
COURT-III

Date of hearing/decision:12.11.2009

Custom Appeal No. 169 of 2008-SM

[Arising out of order-in-Appeal No. 156/CUS/APPL/LDH/2007 dated
6.12.2007 passed by the Commissioner (Appeals), Customs & Central Excise,
Chandigarh]

For approval and signature:

Hon’ble Shri M. Veeraiyan, Technical Member

1. | Whether Press Reporters may be allowed to see the Order for |
publication as per Rule 27 of the CESTAT (Procedure) Rules, 1982. /«"4

7 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative report or 7/@

not?
3 | Whether Their Lordships wish to see the fair copy of the Order? Seer—
4 | Whether Order is to be circulated to the Departmental authorities? 7 %
CC, Amritsar Appellant
Vs.
M/s Raghav Industries Respondent
Appearance:

Appeared for the Appellant — Shri S.N. Srivastava, SDR
Appeared for the Respondent- None

Coram: Hon’ble Shri M. Veeraiyan, Technical Member

Q‘WQXOrderNo. /"f % 97/%5—7 QMQM

Per: M. Veeraiyan:

This is an Appeal by the Department against the order of the
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Commissioner (Appeals) by which the redemption fine of Rs.4.00
lakhs was reduced to Rs.40,000/- and penalty of Rs.1.00 was
reduced to Rs.15,000/-, thus modifying the order of the original

Authority.

2. None appears for the Respondent. Heard |d. SDR and

perused the record.

3. The relevant facts, in brief, are that the Respondent imported
in January 2005 consignments in eight containers declaring the
same as heavy melting scrap. The import was supported by a
certificate that the materials was of Iran origin and free from war
material, nuclear waste, explosives and radio active elements. On
examination of the cargo, it was noticed that 308 pieces of used war
materials/explosives were found from these consignments which
were segregated from the scrap and sealed in a separate container.
Heavy melting scrap other than the segregated war materials were
released provisionally to the Respondent. The original Authority
absolute ordered confiscation under Section 111 (d) of 308 pieces of
war materials/explosives and also held liable to confiscation of
Heavy Melting Scrap and imposed Rs.4.00 lakhs fine in lieu of
confiscation. He also imposed penalty of Rs.1.00 lakh on the
Respondent. Commissioner (Appeals) upheld the order of absolute
confiscation of 308 pieces of war material. He also upheld the order
of confiscation of heavy melting scrap and reduced the fine from
4.00 lakhs to Rs.40.000/- and the penalty reduced from Rs.1.00

lakh to Rs.15,000/-.
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4, Ld. DR reiterates the findings and reasoning given by the

Original Authority and the grounds of Appeal.

5. I have carefully considered the submissions and perused the
record. It is a case where the Respondent imported heavy melting
scrap, supported by a certificate issued from the consignee that the
material was of Iran origin and the imported consignment was free
from war materials etc. However, some damaged, used and rusted
bomb shells was found in addition to the heavy melting scrap and
the said offending materials were segregated and the balance
materials were released provisionally. The offending war materials
stand absolutely confiscated. The Heavy melting scrap which have
been provisionally released are not prohibited items. It is a case
where objectionable materials were found among the heavy melting
scrap. The heavy melting scrap stands confiscated under Section
111(d) of the Customs Act. The Commissioner (Appeals) has
upheld the confiscation of heavy melting scrap and also held that
the importer was liable to penalty. He has also held that there was
no mens rea on the part of the importer in relation to the import of
the consignment. He has reduced the redemption fine taking into
consideration that the war materials found the consignment of HMS
scrap were damaged, used and rusted bomb shells and accordingly
not usable as such. The redemption fine relates to HMS which is
not prohibited. In view of the clear finding of the Commissioner

(Appeals) that there was no evidence to suggest mens rea, the
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leniency shown by the Commissioner by reducing the redemption

fine and penalty cannot be treated as unreasonable.
6. There are no valid reasons adduced to interfere with the order
of the Commissioner (Appeals).

7. Appeal by the Department is, therefore, rejected.

(Dictated & pronounced in open Court)

(M. VEERAIYAN)
TECHNICAL MEMBER
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