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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi
COURT-III
Date of hearing/decision:13.11.2009
Service Tax Appeal No. 84 of 2009-SM

[Arising out of order-in-Appeal No.347/CE/Ldh/2008 dated 22.10.08 passed by
the Commissioner, Central Excise, Ludhiana]

For approval and signature:

Hon’ble Shri M. Veeraiyan, Technical Member

1. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 1982. %@

7 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative report or 7/?

not?
3 | Whether Their Lordships wish to see the fair copy of the Order? 5’@\,«
4 | Whether Order is to be circulated to the Departmental authorities? 79@
CCE, Ludhiana Appellant
Vs.
M/s Akash Cable Respondent
Appearance:

Appeared for the Appellant — Shri Mahesh Rastogi, SDR
Appeared for the Respondent- Shri Rupender Singh, Advocate

Coram: Hon’ble Shri M. Veeraiyan, Technical Member

[{:wmﬁ OrderNo__ | Y € é/w o8

Per: M. Veeraiyan:

This is an Appeal by the Department against the order of the

Commissjoner (Appeals) No.347/CE/Ldh/2008 dated 22.10.08.
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2. Heard both sides.

3. The Respondent was engaged in providing service of cable
operator. The original Authority held that during the period from
1.4.2003 to 31.12.2005, the Respondent suppressed taxable value
of Rs.23,36,795/- and evaded Service Tax amounting to
Rs.2,06,848/-. The amount of Service Tax was paid prior to issue
of show-cause notice. The interest was paid on 21.2.2006 and
18.3.2008 in two instalments. The original Authority confirmed the
Service tax demand and interest. He imposed a penalty of
Rs.2,06,848/- under Section 76 of the Act; he imposed penalty of
Rs.1000/- under Section 77 of the Act and a penalty of
Rs.2,06,848/- under Section 78 of the Act. Commissioner (Appeals)
by impugned order taking note of the fact that the entire amount of
Service tax and interest has[paid 7set aside the penalty under
Section 76 holding that penalty under Section 76 and penalty under
Section 78 are mutually exclusive. He also reduced the penalty

under Section 78 to 25% of the Service Tax evaded.

4, Ld. SDR submits that it is a clear case of non-payment of
Service Tax knowingly by the assessee citing the ground that their
association was contesting the tax liability and was taking up the
matter with the higher Authorities. Under these circumstances,
imposition of penalty under Section 76 for the delay in payment of
Service Tax and imposition of penalty under Section 78 for wilful,

suppression of facts are justified especially because the period is
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® prior to amendment to Section 78 on 10.5.08 by which, it was
clarified that if the penalty is payable under Section 78 the
provisions of Section 76 was not to be applied. He also relies on the
decision of Hon’ble High Court of Kerala in the case of Assistant
Commissioner of Central Excise Vs. Krishna Poduval reported
in 2006 (1) STR 185, wherein it has been held that the provisions of
both the Sections 76 and 78 shall apply even if offences are
committed in course of same transactions or arise out of the same

act and penalty imposable for ingredients of both offences.

5. Ld. Advocate for the Respondent submits that there was
dispute about taxability of service on the cable operators and their
association has taken up with the higher Authorities. Once it was
clarified they had to pay tax, they promptly paid the same even
without waiting for issue of show-cause notice. There was no
deliberate intention on their part to evade the tax. They also raised
the plea for benefit of granting benefit in terms of Section 80 of the
Finance Act before the Commissioner (Appeals). After taking all the
submissions into account, the Commissioner has set aside the
penalty under Section 76. He also relied on the decision of the
Tribunal in the case of The Financers Vs. CCE, Jaipur reported in
2007 (8) STR 7, wherein it has been held that once penalty under
Section 78 is imposed, no penalty should be imposed under Section
76 of the Act. He also relied on the decision of Division Bench of
the Tribunal in the case of Sri Venkateswara Cable Network Vs.

CCE reported in 2008 (11) STR 512, wherein a similar
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circumstances, in exercise of powers under Section 80 of the

Finance Act, the penalty imposed on the cable operator has been

set aside by the Tribunal.

6. I have carefully considered the submissions from both sides.
The tax liability is not in dispute and the same has been paid along
with interest. Commissioner (Appeals) relying on the decision of
the Tribunal in the case of The Financers (supra) held that once
penalty imposed under Section 78 of the Act, no penalty was
imposable under Section 76 of the Act. It has not been shown any
Appeal has been filed against the said order of the Tribunal and stay
granted. The decision of the Hon’ble High Court of Kerala in the
case of Krishna Poduval dealt the issue whether Section 76 and
78 can be invoked to the samé transactions. In the said decision,
the Hon’ble High Court has also taken note of the fact that powers
under Section 80 of the Finance Act, could have been invoked by
the Appellate Authority. The Appellants have also raised the plea
for benefit of Section 80 before the Commissioner (Appeals). The Id.
Advocate also brought to my notice that in substantially similar
situation, the Tribunal has exercised the powers under Section 80 of
the Act and therefore setting aside the penalty under Section 76 by
the Commissioner (Appeals) cannot be held to be unreasonable.
Further, the Respondent has admittedly paid 25% of the penalty
within one month from the date of the order of the original

Authority. Therefore, the waiver of penalty in excess of 25% of the
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Service Tax evaded under Section 78 is also justified and, therefore,

order of the Commissioner (Appeals) calls for no interference.

7. In view of the above, the Appeal by the Department is

rejected.

(Dictated & pronounced in open Court)

(M. VEERAIYAN)
TECHNICAL MEMBER

RM




