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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-II1
Date of hearing/decision: 30.11.2009
Central Excise Appeal No.3160 of 2007-SM

Arising out of the order in appeal No.124-CE/07 dated 4.10.07 passed by
the Commissioner (Appeals), Central Excise & Service Tax, Lucknow.

For Approval and Signature:

Hon’ble Shri M. Veeraiyan, Member (Technical)

1 | Whether Press Reporter may be allowed to see the
Order for publication as per Rule 27 of the CESTAT %2/
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of
CESTAT (Procedure) Rules, 1982 for publication in 7/9
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?

C.C.E., Lucknow Appellant
Vs.

M/s Global Alloys (P) Ltd. Respondent
Appearance:

Shri S.K. Bhaskar, Authorized Departmental Representative (JDR) for the
Revenue and none for the respondent

Coram: Hon'ble Shri M. Veeraiyan, Member (Technical)

Oral Order No. f\“‘ &1 ,[ > S @

Per M. Veeraiyan:

This is an appeal against the order of the Commissioner (Appeals)
No. 124-CE/07 dated 4.10.07 by which the Commissioner (Appeals) has set
aside the penalty of Rs.5,46,448/- imposed on the respondent.
2. Heard the learned DR. None appears for the respondent in spite of

notice.




[y

3. The relevant facts, in brief, are that the respondents failed to pay the
duty for the month of February 2004 which was payable on or before
5.3.2004. Duty was paid on 6.5.04 and the interest was paid on 28.5.04. The
original authority held that in view of delay in payment of the dues as above,
in terms of Rule 8(3) of the Central Excise Rules, 2002, the clearances are
deemed to be not duty paid and accordingly, the consequences and penalty
as provided under Rule should follow and accordingly, imposed penalty.
Commissioner (Appeals) set aside the entire penalty.

4, Learned DR submits that by not paying duty for February 2004 before
the expiry of 30 days, the respondent has attracted the penal provision. He
seeks setting aside the order of the Commissioner (Appeals) and restoring of
the order of the original authority. |

5. I have carefully considered the submissions and perused records. It is
not a case of unaccounted production and clandestine removal. The
respondents have admittedly entered the production in the record and
cleared the same raising invoices as provided in the Central Excise Rules and
they have also submitted the monthly returns. Undoubtedly, there was delay
for payment of the dues and the same stands paid along with interest. Under
these circumstances, imposition of equal amount as penalty treating the
case as involving suppression, misstatement etc. under proviso to Rule 25
does not arise. However, the delay in payment beyond one month clearly
attracts the provision of Rule 8(3) as submitted by the learned DR. The
clearances are to be treated as non-duty paid. Thi/ implication of the
provisions that consequences follow are that[the said goods, if they were
available, wereﬁ:t?le for seizure/confiscation. It is not the case that the
goods have been seized or subject to confiscation. Nonetheless, there is
deemed non-duty paid clearances and therefore, some penalty is warranted.
6. In view of the above, I set aside the order of the Commissioner
(Appeals) and restore the order of the original authority. While restoring the

order of the original authority, penalty of Rs.5,46,448/- imposed under Rule




25 is converted into penalty of Rs.5000/- only under Rule 27 of the Central

Excise Rules, 2002.

7. The appeal is disposed of on the above terms.

(M. Veeraiyan)
Member (Technical)

scd/




