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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. I

Excise Appeal No. 2747 of 2007-SM(BR)

[Arising out of Order-in-Appeal  No. 111/CE/MRT-1/07 dated 29.5.2007
passed by Commissioner (Appeals) Customs & Central Excise, Meerut I]

For approval and signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)

1. Whether Press Reporters may be allowed to see : 7>
the Order for puc'ication as per Rule 27 of the "o
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 }9
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair S'W
copy of the Order?
4. Whether Order is to be circulated to the : %

Departmental authorities?

MUs. Premier Ingots & Metal Pvt. Ltd. Appellants
Vs.

Commissioner of Central Excise Respondents
Meerut I

Appearance:

Mr. S.K. Dhanda, Consultant for the Appellant
Mr. R.K. Saini, DR for the Respondent

Date of Hearing/decision : 01.12.2009




ORAL ORDERNO. MQQ/W em\gr)

Per M. Veeraiyan:

This is an appeal against the order of the Commissioner (Appeals) No.
111/CE/MRT-1/07 dated 29.5.2007
2. Heard both sides.
3. The relevant facts, in brief, are that the appellants are manufacturing
copper alloys articles falling under Chapter 74 and they were clearing
generally on payment of duty and were also availing modvat credit. Some
consignments have been cleared by them in pursuance of CT 2 certificate
issued by the authorities incharge of recipient units for availing of the
benefit of Notification No. 3/01 CE dated 1.3.01 entry SL No. 253 subject to
condition No. 47. The appellants admittedly informed the department vide

letter dated 11.4.2000 about their clearing the goods without payment of

duty in terms of said CT 2 certificates received Dby them. They have also
apparently reversed the modvat credit attributable to inputs which have gone

into such final products which have been cleared under CT 2 certificates.

The original authority holding that the appellant have manufactured both
dutiable and exempted products,. confirmed the demand of 8% of value of
the goods in terms of Rule 6(3) (b)(2). He also imposed penalty. The said
order has been upheld by the Commissioner (Appeals).

4. Learned Consultant submits that they are manufacturing only one final
product. There are no two final products, one dutiable and other exempted

to attract the provisions of Rule 6(3)(b)(2). He also relies upon the decision
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of the Tribunal in the case of Commissioner of Central Excise, Madurai vs.
DCW Ltd. reported in 2009 (234) ELT 163 (Tri-Chennai) wherein it has
been held that to attract provision of erstwhile Central Excise Rules 57CC
(1) there should be one final product which is dutiable and another product
which is exempted from payment of duty.

5.  Learned DR reiterates the finding of the Commissioner (Appeals).

6. I have carefully considered the submissions from both sides. It is not
in dispute that the appellants have manufactured only one variety of final
product and in stray cases, they héve cleared the said goods without payment
of duty on the basis of end use based notification and on the strength of CT 2
certificates received from the consignees.  The ratio of the decision in the
case of DCW Ltd. will be applicable to the facts of the present case.
Therefore, the appeal should sﬁcceed on merits. Further, all the facts have
been placed by the appellant vide letter dated 11.4.2000 addressed to the
Superintendent of Central Excise which fact has been noted by the original
authority in his order. Therefore, the appeal deserves to be allowed on the
aspect of time bar as well, as the show cause notice has been issued on
3.10.05 demanding duty for the period from 8/2001 to 12/2002.

7. In view of the above, the appeal is allowed with consequential relief

as per law.

( M. Veeraiyan )
Member(Technical)
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