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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-III

Date of hearing/decision: 2.12.2009
Central Excise Appeal No.118 of 2008-SM

Arising out of the order in appeal No.339-CE/APPAL/KNP/2007 dated
31.10.2007 passed by the Commissioner (Appeals), Customs & Central
Excise, Kanpur.

Central Excise Appeal No.3177 of 2007-SM

Arising out of the order in appeal No.339-CE/APPAL/KNP/2007 dated
31.10.2007 passed by the Commissioner (Appeals), Customs & Central
Excise, Kanpur.

For Approval and Signature:

Hon'ble Shri M. Veeraiyan, Member (Technical)

1 | Whether Press Reporter may be allowed to see the

Order for publication as per Rule 27 of the CESTAT 7@
(Procedure) Rules, 19827

5 | Whether it should be released under Rule 27 of 79
CESTAT (Procedure) Rules, 1982 for publication in

any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen

the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?
M/s Bansal Wires Private Limited Appellant
Vs.
C.C.E., Kanpur Respondent
C.C.E., Kapur Appellant
Vs.
M/s Bansal Wires Private Limited Respondent
Appearance:

Shri Ashutosh Agarwal, Advocate for the appellant-assessee
Shri R.K. Saini, Authorized Departmental Representative (SDR) for the

Revenue
Coram: Hon’ble Mr. M. Veeraiyan, Member (Technical)
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Per M. Veeraiyan:

Appeal No.E/118/08 is by the party and Appeal No.E/3177/07 is by
the Department against the same order of the Commissioner (Appeals) No.
339-CE/APPAL/KNP/2007 dated 31.10.2007.

2. Heard both sides.

3. The relevant facts, in brief, are that the officers visited the
manufacturer’s premises on 14.3.05 and conducted stock verification of
finished goods. Instead of stock of 127.305 MT of wires as per records, the
physical stock was found to be 115.155 MT. This stock verification was done
in the presenCe of two independent witnesses, authorised signatory of the
company and the Director of the company. The panchnama bears the
signature,{ of the Director of the company. On 14.3.05 itself, the statement
of Director was taken and he has admitted the shortage as mentioned in the
panchnama. However, a letter dated 16.3.05 to the Commissioner,Central
Excise was sent alleging that no weighment was undertaken. On the basis of
investigation, show cause notice was issued and the original authority by an
order dated 20.6.07 confirmed the demand of duty amounting to Rs.54,529/-
along with interest and imposed equal penalty under Section 11AC and also
imposed a penalty of Rs.25,000/-under Rule 25 of the Central Excise Rules,
2002. The party filed appeal against the order of the original authority before
Commissioner (Appeals). Commissioner (Appeals) vide impugned order dated
31.10.07 upheld the demand of duty and interest; he set aside the penalty
under Section 11AC; he sustained penalty under Rule 25. The party is in
appeal challenging the demand of duty, order for recovery of interest and
imposition of penalty under Rule 25. The Department is in appeal seeking to
restore the penalty imposed by the original authority under Section 11AC.

4. Learned Advocate for the assessee submits that there was no actual
weighment of the stock. The officers were only for about 2 Y2 hours in the
factory. Three weighing scales were inside the factory and one of them has a

capacity of weighing 3 MT at a time and other two can each weighp only 500




kgs. at a time. One of the panchnama witnesses filed affidavit dated 21.3.06
stating that there was no physical weighment.

5. Learned DR submits that the panchnama clearly indicates that the
officers were in the factory premises from 12.10 hours to 21.30 hours and
that there were three scales in the factory. The weighment has been done in
the presence oOf independent witnesses, Director and the authorised
signatory. The letter dated 16.3.05 should not be given cognisance. The
affidavit filed by one panchnama witness also does not change the situation.
Since the shortage has been admitted, it must be presumed that there was
clandestine removal and penalty under Section 11AC should be restored as
imposed by the original authority.

5. I have carefully considered the submissions from both sides and
perused records. Weighment as per panchanama has been done from 12.10
hours to 21.30 hours on 14.3.05. I also find that Director has signed the
panchnama and he has also given a statement on the same day admitting
the shortage. Therefore, the letter dated 16.3.05 and belated affidavit by one
of the panchnama witnesses have been rightly rejected by the lower
authority. Therefore, the shortage of finished goods stands confirmed.
However, every case of shortage cannot be treated as a case of clandestine
removal. The manufacturer has obligation to account for the goods
manufactured and entered in the production records and in the absence of
satisfactory explanation, they were liable to pay duty. But the charge of
alleged clandestine removal requires some more evidence corroborating such
clandestine removal. In this case, no such evidence either in the form of
private records relating to clandestine removal or admission statement of
the authorised signatory or the Director about clandestine removal oW any
other such evidence has been relied upon.

6. In view of the above, the charge of clandestine removal as sought to
be canvassed by the Department cannot be u.pheld. In view of substantial
discrepancy in the stock as per accounts and the physical stock , the

manufacturer has also failed to maintain proper accounts.




7. In the light of the above, the appeals are disposed of as follows:

a) Appeal of the Department seeking restoration of penalty under Section
11AC is rejected.

b) Demand of duty amounting to Rs.54,529/- along with interest is
upheld.

c) Penalty of Rs.25,000/- sustained under Rule 25 is modified as penalty

of Rs.5000/- under Rule 27 of the Central Excise Rules.

(M. Veeraiyan)
Member (Technical)




