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M/S SINGH ENTERPRISES Appellant

Vs

C.CE.JAIPUR1 Respondent
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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puam, New Delhi-110066.
Principal Bench, New Dehhi.

Exdse Appeal No.2987/07-SM

[Arising out of Order-in-Appeal No.273(GRM)/CE/JPR-1/2007
dt.7.9.07 passed by the Commissioner(Appeals),Jaipur)

For approval and signature

Hon’ble Mr. Rakesh Kumar, Member{Technical )
1.Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the

CESTAT (Procedure) Rules, 19827

2.Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3.Whether their Lordships wish to see the fair
copy of the order?

4 .Whether order is to be circulated to the
Department Authorities:

M/s. Singh Enterprises Appellant
Versus

CCE, Jaipur Respondent

Appearance

Sh. Atul Gupta, C.S. for Appellant

Sh. S.K.Bhaskar, Authorised Departmental
Representative(DR) For Respondent

= Date of decision: 19.11.09
' Order No.
//(,14/{ rder No ,/5/7//'){’_7__QW
Per Rakesh Kumar:
The appellant in their factory at C-22, Industrial Estate,

Bais Godown, Jaipur were manufacturing excisable goods and

were also availing the cenvat credit of duty on the inputs used in




the manufacture of the final products. On 24.4.04, the appellant
shifted the factory to new premises located at B-83-84, Industrial
Estate, Bais Godown, Jaipur. There is no dispute that both the
premises are located within the jurisdiction of the same Central
Excise Range and also there is no dispute that before shifting
their factory, the appellant vide their letter dt.23.4.04 addressed
to the jurisdictional Asstt. Commissioner of Central Excise had
informed him about their intention to shift their factory to new
location. On shifting to the new location, the appellant as per the
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provisions of Rule 8(2) of .,2002 transferred

the balance of the credit of Rs.5,56,288/- to the new R.G.23A
Part II Register started for the new location. They also received
fresh duty paid inputs at the new location and took cenvat credit
amounting to Rs.31,50,654/- during the period from 24.4.04 to
13.7.05. The Department, taking the view that they should not
have transferred the credit amounting to Rs.5,56,288/- which
was in balance in their cenvat credit account at their old location
and they could not have taken cenvat credit in respect of the
fresh inputs received at the new location without getting their
registration certificate amended, issued SCN dt.20.10.05 for
recovery of cenvat credit amounting to Rs.37,06,942/- alongwith
interest and also for imposition of penalty on them under Rule
13(2) of Cenvat Credit Rules,2002 as well as Rule 25(1) of
Central Excise Rules,2002. The Asstt. Commissionr vide order-in-
original dt.30.12.05 confirmed the entire cenvat credit demand
alongwith interest and imposed penalty of Rs.2 lakhs on the

appellant under Rule 25 of Central Excise Rules, 2002 for




contravention of the provisions of Rule 9(1) and 9(2) of Central
Excise Rules and another penalty of Rs.1,00,000/- on the
appellant under Rule 13(2) of Cenvat Credit Rules,2002. The
appellant filed an appeal before the Commissioner(Appeals) and
the Commissioner(Appeals) vide order-in-original dt.29.8.07 set
aside the entire cenvat credit demand and reduced the penalty
under Rule 25 of Central Excise Rules,2002 from Rs.2 lakhs to
Rs.1 lakh. The penalty of Rs.one lakh imposed under Rule 13(2)
of Cenvat Credit Rules,2002 was set aside. The
Commissioner(Appeals) while setting aside the Cenvat credit
demand gave a finding that irregular availment of Cenvat credit
or fraudulent availment of Cenvat credit is not proved and hence
there is no question of recovery of Cenvat credit under Rule 12 of
Cenvat Credit Rules,2002, but the appellant have contravened the
provisions of Rule 9 of the Central Excise Rules. The Appellant
have filed this appeal challenging the upholding of penalty to the
extent of Rs.one lakh on them under Rule 25 of Central Excise
ules for(':,vic;ﬁé}ion of the provisions of Rule 9(1) and 9(3).

2. Heard both the sides.

2.1  Shri Atul Gupta, Co. Secretary, learned Counsel for the
appellant, pleaded that when Commissioner(Appeals) has given a
finding that there was no irregular utilization or availment of
Cenvat credit and hence there is no question of recovery of the
same and on this ground set aside the demand of cenvat credit,
there is no justification at all for imposition of any penalty on the
appellant under Rule 25(1) of Central Excise Rules,2002, that the

appellant have not violated of any provision of Rule 9(1) and Rule




9(3), as the old location as well as new location are situated in
the same Range and prior to shifting of the factory to the new
location, the due intimation had been given to the jurisdictional
Asstt. Commissioner; that even on shifting to new location, no
provision of any notification issued by the Board under Rule 9
have been contravened;anthat even under Rule 25 of Central
Excise Rules also, no penalty can be imposed :ﬁ the
appellants are not covered by clause (a),(b) or (¢) of sub-rule (1)
of Rule 25 and as regards clause(d), it is not the Department’s
case that the appellants have contravened the provisions of Rule
9 with intention to evade the payment of duty, as Cenvat credit
demand itself has been set aside. In view of this, he pleaded that
no penalty was called for.

2.2 Shri S.K.Bhaskar, Ld. DR defended. the impugned order
and pleaded that the conditions of notification issued by the
Board under Rule 9 have been violated in-as-much before shifting
to the new location, the appellant should have got their
registration certificate amended by filing an application under
Annexure ‘A’, that the appellant have contravened the provisions
of Rule 9 as on shifting the factory to the new Iocation) even
though within the same range, they should have submitted an
application to the jurisdictional Asstt. Commissioner in the
prescribed form notifying the change of address and got the
necessary amendment in the certificate done, that since the
appellant transferred the credit available to them at the old

location and started taking cenvat credit on the fresh receipt of

the inputs without amendment of the registration certificate, they




have contravened the provisions of the Notification No.35/01'C5(NT)

dt.26.6.01 issued by the Board under Rule 9 and hence penalty
on them is justified.

3. 1 have carefully considered the submissions from both the
sides and perused the records. There is no dispute about the fact
that both the locations old as well as new fall in the same range
and the appellant prior to shifting the factory to the new location
had addressed a letter to the jurisdictional Asstt. Commissioner
informing him about the shifting of the factory to the new
location. Since the shifting is within the same range even
registration number would not change. Taking all the
circumstances in-~to consideration, the Commissioner(Appeals)
has dropped the cenvat credit demand observing that there is no
irregular utilization or availment of cenvat credit. The
Commissioner(Appeals), however, has still upheld the penalty on
the appellant under Rule 25 but though reducing the same to Rs.
one lakh observing that they have contravened the provisions of
sub-rule (1) & (3) of Rule 9. Sub-rule (1) of Rule 9 of Central
Excise Rules provides that every person who produces,
manufacturers, carries on trade, holds private store-room Of
warehouse or otherwise uses excisable goods, shall get
registered. Sub-rule (3) of Rule 9 states that the registration
under sub-rule (1) shall be subject to such conditions, safeguards
and procedure as may be specified by notification by the Board.
The appellant had registration in respect of the old location prior
to shifting to new location. They had given due intimation to the

Asstt. Commissioner and since no change of number was involved




simply the change of address was to be recorded on the
registration certificate which could have been done by the
jurisdictional Central Excise Officers when they received the
intimation regarding the shifting of the factory. The Board has
issued a notification No.35/01 dt.6.6.01 under Rule 9 prescribing
the conditions and procedure for registration. ON going through
the notification, I find that none of the conditionsprescribed in the
notification has been contravened. Moreover, 1 find force in the
appellant’s contention that no penalty can be imposed under Rule
25(1) as neither the appellants are covered under clause (a),(b)
or(c) of sub-rule(1) of Rule 25 nor they are covered under clause
(d) of sub-rule (1) of this Rule as they cannot be said to have
contravened any provisions of Central Excise Rules with intention
to evade the payment of duty.more so when entire cenvat credit
demand had been set aside by the Commissioner(Appeals). In
view of this, I hold that the penalty on the appellant under Rule
25(1) is not sustainable and the same is set aside. The appeal is
allowed.

Order dictated in the open Court.

(Rakesh Kumar)
Member Technical
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